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§19-1 
Right to Present Evidence

People v. Villa, 403 Ill.App.3d 309, 932 N.E.2d 90 (2d Dist. 2010) 
1. In Illinois, rules of evidence are derived both from case law and statutory authority.

The legislature does not offend the separation of powers doctrine by enacting new rules of
evidence, or by altering existing rules that were originally adopted by Illinois Supreme Court
decisions. 

By contrast, the legislature may not modify a Supreme Court Rule, which is
promulgated under the Supreme Court’s constitutional authority over the court system. 

2. A defendant may “open the door” to what would otherwise be inadmissible evidence
by testifying in a manner which can be reasonably construed as an attempt to mislead the
jury. Here, defendant “opened the door” to evidence of his prior juvenile adjudication. 

Defendant claimed that he gave police a false statement because he was afraid, and
because he had “never been in a situation like that before.” Defendant also stated, “I’ve never
been in prison or nothing like that.” Because 18 months earlier defendant had given the same
two officers a statement about a different offense, “it is not unreasonable to construe [his]
attempt to portray himself as unseasoned” as an attempt to mislead the jury. 

(Defendant was represented by Assistant Defender Paul Glaser, Elgin.)
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§19-2
Relevant Evidence

§19-2(a)
Generally

People v. Pikes, 2013 IL 115171 (No. 115171, 11/21/13)
1. Evidence is generally admissible if it is relevant. Relevant evidence is any evidence

having any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without the
evidence. Even relevant evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice. 

The rule that evidence of the commission of other crimes by the accused is inadmissible
for the purpose of showing a propensity to commit crimes is an aspect of the rule that the
prosecution may not introduce evidence of a character trait of the accused. The concern is not
that such evidence is lacking in probative value, but that it may over persuade the jury, which
might convict the accused because it believes he is a bad person.

The concerns underlying the admission of other-crime evidence are not present when
the uncharged crime was not committed by the defendant. There is no danger that the jury
will convict the defendant because it believes he has a propensity to commit crimes. The
admissibility of such evidence is analyzed under ordinary principles of relevance, not according
to rules governing the admission of other-crime evidence.



2. Defendant was charged with a murder that allegedly arose out of a conflict between
two gangs. The feud began with the shooting of a member of defendant’s gang. Then on the day
prior to the murder, a rival gang member rode a scooter into the territory of defendant’s gang.
When Donegan, a member of defendant’s gang, shot at the person on the scooter, he was
struck by a car containing other rival gang members that was following the scooter. Donegan
then recruited defendant to assist him in exacting revenge by committing a drive-by shooting,
which led to the murder for which defendant was convicted.

The Appellate Court reversed the conviction, finding that evidence of the scooter
shooting was improperly admitted as other-crime evidence where there was no evidence
connecting defendant to that incident.

3. The Illinois Supreme Court reversed the Appellate Court. Because it is undisputed
that defendant was not involved in the scooter shooting, the scooter shooting is not evidence
of another crime for purposes of evaluating its admissibility. The scooter incident was relevant
to show defendant’s motive for the subsequent murder. The fact that defendant may have had
a secondary motive, the rival gang’s shooting of defendant’s fellow gang member, did not mean
that he was not also motivated to retaliate for the scooter incident.

The defendant was not prejudiced by a jury instruction that directed the jury to
determine whether defendant was involved in conduct other than that charged in the
indictment. There was evidence at trial that at the time of the murder defendant and Donegan
drove a car stolen by use of a “jiggler” key. Since the evidence at trial clearly showed that
defendant was not involved in the scooter shooting, the instruction must have referred to the
stolen car.

The Supreme Court also rejected defendant’s argument that evidence of the scooter
shooting should have been excluded because the motive for the murder was not the scooter
shooting, but rather the subsequent striking of Donegan with the car. This was not a random
incident in which Donegan was struck by a car. The car followed the gang member on the
scooter. There was a continuing gang war between the two gangs. These two events were
linked and it would be illogical to separate them and give the jury only half the story.

Defendant was not prejudiced by the admission of evidence of the scooter shooting. Any
concern about an implied inference of guilt by association would more likely come from the
evidence of defendant’s gang membership than from the scooter shooting in which defendant
was clearly not involved.

The Supreme Court remanded for the Appellate Court’s consideration of the remaining
issues raised by defendant.

(Defendant was represented by Assistant Defender Amanda Ingram, Chicago.)

People v. Atherton, 406 Ill.App.3d 598, 940 N.E.2d 775 (2d Dist. 2010) 
In a prosecution for predatory criminal sexual assault, a child welfare supervisor who

worked for a private social services agency testified to the characteristics of child-sexual-
abuse-accommodation syndrome that are often observed in children who have been sexually
abused.  The Appellate Court addressed three issues related to the admissibility of that
evidence. 

1. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), requires that the methodology
or scientific principle upon which an expert opinion is based be sufficiently established to have
gained general acceptance in its particular field. Frye is the test for admissibility of scientific
evidence in Illinois.  A court may determine the general acceptance of a methodology or
principle by holding a Frye hearing, or by taking judicial notice of unequivocal and undisputed
prior judicial decisions or technical writings on the subject.  Relying exclusively on prior



judicial decisions to establish general scientific acceptance can be a hollow ritual, however, if
the underlying issue of scientific acceptance has not been adequately litigated.  A reviewing
court can conduct a Frye hearing as well as a trial court because under the Frye standard,
a court does not determine the validity of a particular scientific technique, only whether there
is a general consensus in the relevant scientific community regarding the reliability of the
technique.

A Frye hearing on the admissibility of evidence of child-sexual-abuse-accommodation
syndrome was not necessary.  In People v. Nelson, 203 Ill.App.3d 1038, 561 N.E.2d 439 (5th
Dist. 1990), the court considered numerous scholarly articles on the syndrome and concluded
that it was generally accepted in the psychological community that children who have been
sexually abused behave differently than those who have not been abused.  As this is exactly
the underlying basis of the syndrome, the Nelson decision supported the determination that
evidence pertaining to the syndrome was generally accepted.

2. The adequacy of the qualifications of an expert witness is a matter within the sound
discretion of the trial court.  Expertise is not measured by a given level of academic
qualification, but by whether the proposed expert has knowledge and experience beyond that
of the average citizen that would assist the jury in evaluating the evidence.  It does not matter
whether the expert acquired specialized knowledge through education, training, experience,
or a combination of each.

The trial court did not abuse its discretion in allowing a child welfare supervisor to
testify as an expert regarding child-sexual-abuse-accommodation syndrome, even though she
was not a psychologist or expert in the field of psychology.  The witness worked with staff
members who worked with sexually-abused children.  She had a bachelor’s degree in law
enforcement, a master’s degree in human and family resources, and was studying for a
doctorate in education.  She had worked with victims and offenders as a sexual abuse
therapist, and dealt with emotionally disturbed, neglected, and abused adolescents as a child
care worker.  She was familiar with child-sexual-abuse-accommodation syndrome through
reading articles on the subject and her work with children.

3. Evidence is admissible when it is relevant to an issue in dispute and its probative
value is not substantially outweighed by its prejudicial effect.  Evidence is considered relevant
when it has any tendency to make the existence of any fact that is of consequence to the
determination of an action more or less probable than it would be without the evidence.

Testimony regarding child-sexual-abuse-accommodation syndrome was relevant.  Few
jurors have sufficient familiarity with child sexual abuse to understand the dynamics of a
sexually-abusive relationship.  The defense attacked the credibility of the child witness by
introducing evidence of her delayed reporting and inconsistencies in her testimony.  The
syndrome evidence aided the trier of fact in weighing that evidence.

(Defendant was represented by Assistant Defender Colleen Morgan, Springfield.)

People v. Barnes, 2013 IL App (1st) 112873 (No. 1-11-2873, 12/18/13)
1. Evidence is relevant if it has any tendency to make the existence of a fact that is of

consequence to the action either more or less probable than it would be without the evidence.
However, even relevant evidence should be excluded where the prejudice outweighs any
probative value. Prejudice is defined as an undue tendency to suggest that a decision be made
on an improper basis such as emotion.

The trial court’s ruling on evidentiary issues is reviewed for abuse of discretion. An
abuse of discretion occurs where the trial court’s ruling is arbitrary, fanciful, or unreasonable,
or where no reasonable person would take the same position.



Defendant was charged with heinous battery and aggravated battery of a child after
a four-year-old child in his care suffered severe burns when he was exposed to hot water. The
court concluded that the trial court abused its discretion by allowing the assistant State’s
Attorney to use the child as an exhibit by pulling down his pants, picking him up, and showing
the jury the scars on his side and legs.

Although permanent disfigurement is an element of heinous battery, using the child
as an exhibit was cumulative where the State had already established permanent
disfigurement through photographs and expert testimony. The court also found that due to the
risk of inflaming the jury’s passions, the prejudicial effect of using the child as an exhibit
outweighed any probative value.

2. Evidence of other crimes is admissible if relevant for any purpose other than to show
a defendant's propensity to commit crimes. Even where other crimes evidence is admissible
for a proper purpose, it should be excluded if the prejudice substantially outweighs the
probative value.

Before presenting evidence of other crimes, the State must meet the threshold
requirement of showing that a crime took place and that defendant participated in it. It is
unnecessary to prove beyond a reasonable doubt that the defendant participated in the crime,
but the State is required to present more than a mere suspicion of defendant’s involvement.

The court acknowledged a split of authority in the First District concerning whether
evidence of a crime which is intrinsic to the charged offense may be admitted under general
relevancy principles, even if there is no evidence that the defendant committed the other
crime. In People v. Pikes, 2013 IL 115171, the Supreme Court found it unnecessary to
address this question, but noted that other crimes analysis is appropriate only if the defendant
is alleged to have committed the separate offenses.

Here, the court concluded that whether analyzed as other crimes evidence or under
general relevancy principles, the trial court erred by admitting evidence that the four-year-old
victim suffered a liver contusion at some point. Defendant was charged with injuring the child
by exposing him to hot water. The State’s expert testified that the child’s blood work indicated
that he had suffered a liver contusion at some point within the 24 to 36-hour-period before he
was examined at the emergency room. The State’s expert also admitted that the liver
contusion may have had an explanation other than child abuse and that there were no signs
of bruising on the child’s abdomen. Defendant did not have sole custody of the child in the 24
to 36-hour-period preceding the examination.

In finding an abuse of discretion, the court concluded that the probative value of the
evidence was tenuous and that there was only mere suspicion that defendant was responsible
for the injury. In addition, the evidence was highly prejudicial because the jury would be more
likely to convict the defendant of the charged crimes if it believed that he was also responsible
for a separate injury.

3. The court concluded that the combination of errors caused manifest prejudice to the
defense. The alleged justification for using the child as an exhibit was to establish the
permanent disfigurement element of heinous battery. However, defendant did not dispute the
cause or extent of the child’s injuries, and the only issue was whether the defendant acted
intentionally. Under these circumstances, it was unnecessary to display the child to the jury.

In addition, the evidence of defendant’s intent was closely balanced. The jury chose to
acquit of heinous battery, and there was testimony that defendant had cared for the child on
several prior occasions without incident. Under these circumstances, the combined prejudice
of displaying the four-year-old’s physical scars and admitting evidence of an injury which could
have been inflicted by someone other than the defendant could well have affected the verdict.



Defendant’s conviction was reversed and the cause remanded for a new trial.
(Defendant was represented by Assistant Defender Levi Harris, Chicago.)

People v. Diomedes, 2014 IL App (2d) 121080 (No. 2-12-1080, 6/16/14)
1. In order to admit a document as substantive evidence, the proponent must

authenticate its authorship. A document may be authenticated through circumstantial
evidence. In other words, the authentication requirement is satisfied where the document’s
contents, in conjunction with other circumstances, reflect distinctive characteristics which
connect it to the author. Illinois Rule of Evidence 901(b)(4).

2. At defendant’s trial for disorderly conduct based on transmitting by email a threat
of violence, the email in question was properly authenticated by circumstantial evidence. Thus,
the email was properly admitted substantively.

The court noted that the email raised several matters that were also contained in notes
on a folder which was confiscated from defendant. Under the circumstances, it would have
been reasonable for the trial court to find that the same person wrote both the email and the
notes on the folder. The court also noted that in a voluntary written statement, defendant
stated that he had written the email.

Under these circumstances, the email was sufficiently authenticated to be admitted.
The court rejected defendant’s argument that to authenticate an email, the State was required
to present evidence to “connect” defendant to the IP address from which the email was sent.

(Defendant was represented by Assistant Defender Kathleen Weck, Chicago.)

People v. Fillyaw and Parker, 409 Ill.App.3d 302, 948 N.E.2d 1116 (2d Dist. 2011) 
1.  Statements made to a testifying witness by a third party describing events of which

the witness has no firsthand knowledge are inadmissible as substantive evidence pursuant
to the prior-inconsistent-statement exception to the hearsay rule provided by 725 ILCS 5/115-
10.1(c)(2).  Therefore, a statement made by Fillyaw to a prosecution witness admitting that
he had kicked in a door and shot three people was inadmissible under the personal-knowledge
limitation of §115-10.1(c)(2).

2.  Admission of a nontestifying co-defendant’s admission inculpating the defendant in
the offense violates not only a defendant’s federal constitutional right to confrontation, but also
Illinois hearsay rules.  Therefore, Fillyaw’s statement implicating Parker in the commission
of the offense was inadmissible against Parker.  Although the jury was instructed to give
separate consideration to each defendant, that any evidence limited to one defendant should
not be considered as to the other, and that a statement made by one defendant may not be
considered as to the other, it was given no contemporaneous instruction to disregard the
statement when considering Parker’s guilt.  These instructions were insufficient to remedy the
state law error; only complete redaction of all references to Parker would suffice.

The admission of this evidence was plain error.  Because the error implicated
defendant’s due process and confrontation clause rights, it necessarily affects substantial
rights and satisfies the second prong of the plain-error analysis.  The seriousness of the error
was compounded by the repeated references to the statement at trial and in the prosecutor’s
argument to the jury, the admission of the statement as substantive evidence, and the fact
that a copy of the statement accompanied the jury during its deliberations.

3.  The mental health history of a witness may be relevant if it relates to the credibility
of the witness.  Witness Deshae R.’s psychiatric diagnosis, treatment with psychotropic
medications, and experience with hallucinations may be relevant to her credibility as a
witness.  Therefore the circuit court was directed to conduct a further in camera review of her



mental health records on remand, and tender to the defense attorneys the relevant portions
of those documents.

(Defendant Fillyaw was represented by Assistant Defender Kathleen Hamill, Elgin and
Defendant Parker was represented by Assistant Defender Yasaman Navai, Chicago.)

People v. Garcia, 2012 IL App (2d) 100656 (No. 2-10-0656, 6/20/12)
1. It is within the trial court’s discretion to determine whether evidence is relevant and

admissible and the trial court’s decision on the issue will not be reversed absent an abuse of
discretion.

The police found cocaine and cannabis in defendant’s car after a traffic stop. The trial
court did not abuse its discretion in excluding evidence that defendant’s passenger pleaded
guilty to a lesser charge of cocaine possession. The State’s theory was that defendant and his
passenger jointly possessed the drugs and the passenger’s admission did not establish his
exclusive possession of the drugs or rule out joint possession with defendant.

2. Citing Ill. R. Evid. 804(b)(3), the Appellate Court also concluded that evidence of the
plea could not be admitted as a statement against penal interest, because that hearsay
exception applies only when the declarant is unavailable as defined by Ill. R. Evid. 804(a).
Defendant failed to demonstrate any of the bases for deeming a witness unavailable under
§804(a).

The court affirmed defendant’s conviction. 
McLauren, J., dissented. 
Relevant evidence is evidence having any tendency to make the existence of any fact

that is of consequence to the determination of the action more probable than it would be
without the evidence. 

While not conclusive or dispositive on the issue of possession, the guilty plea was
relevant. It would have bolstered defendant’s credibility when he said that the drugs were his
passenger’s “in that it would have taken much of the sting out of the idea that defendant was
just looking for the most convenient person to blame. Furthermore, it weighs heavily against
the simplest theory of events: defendant’s truck, defendant’s drugs, [the passenger’s] bad
luck.” The case was credibility driven. Evidence of the passenger’s guilty plea would have
required the jury to actually consider the issue of joint possession and could have materially
affected the verdict. It would not have been unduly prejudicial to the State because it claimed
that the possession was joint. 

(Defendant was represented by Assistant Defender Christopher White, Elgin.)

People v. Garcia-Cordova, 2011 IL App (2d) 070550-B (No. 2-07-0550, rev. op. 12/20/11) 
1. Under Crawford v. Washington, testimonial hearsay by a non-testifying declarant

is inadmissible unless the witness is unavailable and the defendant had a prior opportunity
for cross-examination. Where the declarant appears for cross-examination at trial, however,
the Confrontation Clause places no constraints on the use of prior testimonial hearsay. 

2. A witness is available for cross-examination where she attempts to answer questions,
but states that she either does not remember or does not know the answers. Gaps in a
witness’s memory do not render her unavailable for cross-examination. 

The court also rejected the argument that under People v. Kitch, 239 Ill.2d 452, 942
N.E.2d 1235 (2011), a complainant appears for cross-examination only if his or her testimony
is accusatory. Similarly, the court rejected the argument that a complainant who does not
recall making a statement to police must be confronted with that statement by the
prosecution. The court also stated that where a witness appears at trial and submits to cross-



examination, no confrontation issue arises even if the witness fails to testify concerning his
or her out-of-court statement that is admitted into evidence.   

Because the seven-year-old declarant testified under oath, made an in-court
identification of the defendant, and recalled speaking with investigators concerning the
incident, she was “available” for cross-examination although she testified that she could not
remember or did not know the answers to several questions asked on direct examination. The
court also noted that for tactical reasons defense counsel chose not to cross-examine the
declarant; however, the witness could have been cross-examined about the answers she gave
and her lack of memory. 

3. Even if the admission of the declarant’s hearsay statements violated Crawford, the
error was harmless because the testimony was cumulative of properly admitted evidence. 

4. The trial court did not err by denying a motion in limine to exclude portions of
defendant’s statements to police which indicated that he had been sexually abused as a child.
Evidence is admissible if it is relevant to an issue in dispute and the probative value is not
substantially outweighed by the prejudicial effect. Evidence is relevant if it tends to make the
existence of a fact that is of consequence to the proceeding either more or less probable than
would otherwise be the case. The trial court has discretion to determine whether evidence is
relevant and admissible. 

The court concluded that defendant’s history of having been sexually abused as a child
was relevant in two respects: (1) in evaluating the credibility of defendant’s statements to
police, and (2) concerning the context in which those statements were made. The court noted
testimony that defendant’s demeanor changed after he admitted having been sexually abused
as a child, and that he then made the written and oral statements that were admitted at trial. 

Defendant’s convictions were affirmed.
(Defendant was represented by Assistant Defender Levi Harris, Chicago.) 

People v. Limon, 405 Ill.App.3d 770, 940 N.E.2d 737 (2d Dist. 2010) 
1. Evidence is admissible if it: (1) fairly tends to prove or disprove the offense charged;

and (2) is relevant in that it tends to make the question of guilt more or less probable. 
Evidence should be excluded if it is too remote in time or too speculative to shed light on a fact
to be found.

At defendant’s trial for robbery and aggravated battery, the State introduced evidence
that 11 days following the offense in which complainant was robbed by two men, the police
observed defendant and another man in dark clothing. Defendant first hid in a shadow, then
ran when one of the officers identified himself as a policeman.  The officer saw defendant grab
at his waistband, trip, and fall.  A handgun fell out of his pants.  Defendant clenched his hands
at his chest when the police attempted to handcuff him, causing the police to hit defendant in
the face and rib cage with fists to effect his arrest.  The court instructed the jury to consider
that evidence for the limited purpose of explaining the circumstances of the arrest.

 The Appellate Court concluded that the court abused its discretion in admitting
evidence of defendant’s possession of the handgun.  The probative value of evidence that
defendant possessed a gun 11 days after the offense did not outweigh the prejudicial effect of
this evidence where the charged offense did not involve any element of possession or use of a
weapon.

2. Presentation of irrelevant, prejudicial evidence of the gun was not justified based on
the hypothetical possibility that defendant would claim that he was coerced into making
incriminating statements by police brutality.  Evidence of the gun was not necessary to rebut
a theory of coercion because defendant’s refusal to put his hands behind his back was



sufficient to explain the officers’ use of force in effecting the arrest.  Although defendant had
not informed the court that he would not pursue a theory of coercion and police brutality, a
defendant is not required to forgo, in advance, a potential defense to preclude the State from
introducing irrelevant, prejudicial evidence.  Even if defendant had advanced a theory of
coercion, evidence of the gun was not relevant.

(Defendant was represented by Assistant Defender Barbara Paschen, Elgin.)

People v. Lopez, 2014 IL App (1st) 102938-B (No. 1-10-2938, 6/30/14)
1. The admissibility of evidence of a prior crime in which the defendant was not a

participant is determined under ordinary principles of relevance, and not by standards
governing other crimes evidence. People v. Pikes, 2013 IL 115171. Evidence is relevant if it
has any tendency to make the existence of a fact which is of consequence to the determination
of the action more probable or less probable than it would be without the evidence. However,
even relevant evidence may be excluded if its probative value is substantially outweighed by
the danger of unfair prejudice. The admissibility of evidence is left to the trial court’s
discretion.

2. The trial court abused its discretion by admitting evidence that three weeks before
the murder with which defendant was charged, some of the co-defendants in the charged
offense beat a man and vandalized property in the same parking lot where the charged crime
occurred. The court noted that the only evidence tying the prior incident to the charged crime
was that three of the co-defendants in the charged crime participated in the earlier crime.
There was no evidence that defendant knew about the earlier incident or that the charged
crime was in any way motivated by the earlier event.

The court stressed that the key issue in the charged offense was whether the State
proved beyond a reasonable doubt that defendant was one of the perpetrators in the beating
death of the decedent. Evidence about an unrelated incident several weeks earlier had no
probative value on that issue, at least in the absence of evidence indicating that there was
some link between the offenses.

Defendant’s conviction for murder was reversed and the cause remanded for a new
trial. 

(Defendant was represented by Assistant Defender Emily Wood, Chicago.)

People v. Starks, 2014 IL App (1st) 121169 (No. 1-12-1169, 6/4/14)
At defendant’s trial for first degree murder, a police officer testified that while she and

other officers were investigating an unrelated case at an apartment building, they observed
defendant exit the back of the building and run through an alley while wearing a t-shirt and
no shoes. When the officer stopped defendant and learned his name, she realized that he was
the subject of an investigative alert.

A second officer testified that as part of the unrelated investigation, he entered an
apartment where the door was ajar. He observed three handguns on the kitchen counter. One
of the handguns was subsequently determined to have been the weapon used in the shooting
with which defendant was charged.

DNA analysis revealed that the weapon used in the shooting contained the mixed DNA
profiles of at least three people and that defendant could not be excluded as the primary
contributor of the DNA. The shooting had occurred two months before the weapon was seized
from the apartment.

1. The Appellate Court held that the trial judge erred by admitting evidence of weapons
that were found in the apartment but which were not shown to have any connection to the



offense. Evidence is generally admissible if it is relevant, but even relevant evidence may be
excluded if its probative value is substantially outweighed by the danger of unfair prejudice.
Evidence is relevant if it has any tendency to make any fact of consequence to the action more
or less probable than it would be without the evidence.

A weapon found in the defendant’s possession is generally inadmissible unless it has
some connection to the crime charged. For a weapon to be admitted, there must be evidence
to connect it to both the defendant and the crime. Evidence that the weapon is suitable for
commission of the crime satisfies the second element.

Here, it was error to admit the weapons because there was no evidence to connect them
to the defendant. Not only was there no evidence to show that defendant possessed the
weapons, there was no evidence to connect him to the apartment where the weapons were
found. Defendant was stopped because, while police were investigating an unrelated offense,
they saw him running barefoot through the alley. He was not seen leaving the apartment
where the weapons were found, and there was no evidence to connect him to either the
apartment or the two weapons that were not suitable for committing the offense. Under these
circumstances, those weapons were irrelevant and should not have been admitted.

2. Because the evidence was closely balanced, admission of the weapons constituted
error under the first prong of the plain-error doctrine. Even viewed most favorably to the
State, the DNA evidence concerning the weapon merely established that defendant could not
be excluded as one of three DNA contributors. The weapon which contained DNA was found
some two months after the offense. The evidence against defendant consisted primarily of the
testimony of three eyewitnesses who provided inconsistent accounts and only one of whom
identified defendant in both the photo array and the physical lineup.

In addition, the State emphasized the erroneously admitted evidence in closing
argument. Finally, the trial court’s remarks at sentencing demonstrated the prejudice
resulting from the erroneously admitted evidence. Under these circumstances, the
introduction of weapons which had no connection to the defendant or to the offense constituted
plain error.

3. The court noted that numerous studies have indicated that there is significant
potential for error in eyewitness identifications and that jurors have misconceptions about the
reliability of eyewitness testimony. In addition, whether trial courts should admit expert
testimony on the reliability of eyewitness identification is a rapidly evolving area of the law.

Although the trial court has broad discretion in determining the admissibility of expert
testimony, the record showed that the judge rejected the motion without considering the
relevance of the evidence in light of the facts of this case. Because the conviction was being
reversed on other grounds, the court directed the trial court to give serious consideration to
defendant’s request to present expert testimony on eyewitness identification.

Defendant’s conviction was reversed and the cause remanded for a new trial.
(Defendant was represented by Assistant Defender Pamela Rubeo, Chicago.)

People v. Wilson, 2012 IL App (1st) 092910 (No. 1-09-2910, 2/9/12)
1. The constitutional right to confront witnesses includes the right to inquire into a

witness’s bias, interest, or motive to testify falsely. On cross-examination, the defense is
entitled to wide latitude to attempt to establish bias or motive. To be admissible, evidence used
to establish bias or motive must give rise to an inference that the witness has something to
lose or gain by testifying. Such evidence must not be remote or uncertain. 

2. At defendant’s trial for aggravated unlawful use of a weapon and unlawful use of a
weapon, the trial court erred by precluding the defendant from introducing records of an



Independent Police Review Authority investigation of the arresting officers’ conduct during
the events leading to the charges against the defendant. The defense theory was that after a
police officer shot the unarmed defendant and planted a gun near him, officers mishandled the
gun to account for the fact that it did not contain defendant’s fingerprints. In his motion in
limine, defendant presented evidence that the IPRA investigation concerned whether the first
officer improperly fired at defendant and whether two other officers improperly handled the
gun found next to the defendant.

The Appellate Court concluded that the IPRA investigation gave rise to an inference
that the witnesses had something to lose or gain by testifying, because the investigation
involved the same incident for which the defendant was charged and the outcome of both the
investigation and the trial depended in large part on the testifying officers’ portrayal of the
events. “For obvious reasons, if an officer subjected to an IPRA investigation provides a
statement to an investigator, the same officer could be motivated to testify consistently at a
trial regarding the same incident to maintain his or her credibility.” 

The court concluded that evidence of the IPRA investigation was not remote or
uncertain and directly affected the defendant’s case. Therefore, the evidence should have been
admitted on the issue of the motive and bias of the arresting officers. 

3. The court concluded that the “abuse of discretion” standard of review applied to the
above question. The court viewed the trial court’s ruling as denying the motion in limine
concerning the IPRA investigation, but allowing the defense to cross-examine on all relevant
manners including interest or bias based on evidence other than the IPRA records. Rulings on
motions in limine are generally left to the trial court’s discretion, as are matters involving the
admission of evidence. Furthermore, the trial court has discretion to limit the scope of cross-
examination. 

Defendant’s convictions were reversed and the cause remanded for resentencing. 
(Defendant was represented by Assistant Defender Scott Main, Chicago.) 

Top

§19-2(b)
Examples

§19-2(b)(1)
Relevant Evidence

People v. Hanson, 238 Ill.2d 74, 939 N.E.2d 238 (2010) 
The Supreme Court affirmed defendant’s convictions and death sentence: 
1. The trial court did not err by admitting testimony by the sister of one of the

decedents concerning a conversation which she had with the decedent about six weeks before
the latter’s death. In that conversation, the decedent said that defendant had threatened to
kill her if she told their father that defendant had obtained credit in their parents’ names. 

The State admitted that the statements were hearsay, but argued that defendant had
forfeited his right to challenge the evidence under the “forfeiture by wrongdoing” doctrine.
Under that doctrine, statements are admissible against a party who, with the intent to prevent
the witness from testifying, procures the absence of the declarant from trial. The State



contended that defendant murdered the decedent with the intent of keeping her from going
to the police or testifying against him. 

Defendant did not dispute the finding that he acted with intent to make the decedent
unavailable, but argued that the doctrine of forfeiture by wrongdoing does not permit
nontestimonial hearsay to be admitted. In the alternative, defendant argued that if
nontestimonial hearsay can be admitted under the forfeiture by wrongdoing doctrine, the trial
court must first consider whether the statements are sufficiently reliable to be considered. 

The court concluded that the forfeiture by wrongdoing doctrine is not merely a basis
by which the defendant’s constitutional right to confrontation may be extinguished. Instead,
the doctrine also constitutes an exception to the hearsay rule which allows the admission of
both testimonial and nontestimonial hearsay. 

Furthermore, the reliability of the statements need not be considered in determining
whether statements are admissible under the forfeiture by wrongdoing doctrine. The court
stressed that by intentionally preventing the declarant from testifying, the defendant forfeited
his ability to challenge the reliability of the statements. “Requiring additional indicia of
reliability would . . . undermine the equitable considerations at the center of the doctrine.” 

2. The trial court did not err by admitting a detective’s testimony that while talking to
the defendant, he stated that defendant’s sister believed defendant had committed the
murders. 

A. Defendant did not waive the issue by cross-examining the witness about the
statement after defense counsel’s objection to admissibility was overruled. “When a circuit
court makes an adverse evidentiary decision, defense counsel cannot be forced to choose
between waiving an issue for appeal and allowing damaging testimony to go unanswered on
cross-examination. Facing such a choice undermines counsel’s ability to fully and vigorously
pursue a client’s interest.” 

B. Whether evidence is relevant and should be admitted is left to the discretion
of the trial court, whose decision will not be overturned unless it is arbitrary, fanciful or
unreasonable. Here, the trial court did not abuse its discretion by admitting the evidence. 

1) The court rejected the argument that the testimony was improper opinion
evidence. Neither the detective nor the sister testified about the sister’s present opinion of
defendant’s guilt or innocence. Instead, the evidence concerned a conversation which occurred
immediately after the offenses, when the sister reported to police that defendant might have
been responsible. 

2) The evidence was relevant in that it explained why the investigation had
focused on the defendant, and answered defendant’s earlier question to the officer about why
he was being questioned. 

In addition, the sister’s belief was relevant to explain defendant’s actions after
talking to the police officer, including his unannounced return to Illinois from California and
drive to Wisconsin, where he was arrested. The fact that defendant knew that his sister had
shared her suspicions with the police made it more likely that he was attempting to flee. 

3) The evidence was not hearsay. An out-of-court statement is admissible if
offered for some purpose other than to establish the truth of the matter asserted. The evidence
was not offered to prove that defendant was guilty, or even to prove that the sister thought he
was guilty. Instead, it was intended to provide context for the investigation and explain
defendant’s state of mind when he returned to Illinois. 

4) The evidence should not be excluded because the danger of unfair prejudice
outweighed any probative value. The court noted that the sister was not an authority figure
whose opinion was likely to be especially persuasive to the jury, the jury was not likely to



believe that the sister was “uniquely knowledgeable” about defendant’s role in the offense, and 
at no point did any witness testify that he or she believed defendant to be guilty. 

(Defendant was represented by Assistant Defender Steve Clark, Supreme Court Unit.) 

People v. Pikes, 2013 IL 115171 (No. 115171, 11/21/13)
1. Evidence is generally admissible if it is relevant. Relevant evidence is any evidence

having any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without the
evidence. Even relevant evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice. 

The rule that evidence of the commission of other crimes by the accused is inadmissible
for the purpose of showing a propensity to commit crimes is an aspect of the rule that the
prosecution may not introduce evidence of a character trait of the accused. The concern is not
that such evidence is lacking in probative value, but that it may over persuade the jury, which
might convict the accused because it believes he is a bad person.

The concerns underlying the admission of other-crime evidence are not present when
the uncharged crime was not committed by the defendant. There is no danger that the jury
will convict the defendant because it believes he has a propensity to commit crimes. The
admissibility of such evidence is analyzed under ordinary principles of relevance, not according
to rules governing the admission of other-crime evidence.

2. Defendant was charged with a murder that allegedly arose out of a conflict between
two gangs. The feud began with the shooting of a member of defendant’s gang. Then on the day
prior to the murder, a rival gang member rode a scooter into the territory of defendant’s gang.
When Donegan, a member of defendant’s gang, shot at the person on the scooter, he was
struck by a car containing other rival gang members that was following the scooter. Donegan
then recruited defendant to assist him in exacting revenge by committing a drive-by shooting,
which led to the murder for which defendant was convicted.

The Appellate Court reversed the conviction, finding that evidence of the scooter
shooting was improperly admitted as other-crime evidence where there was no evidence
connecting defendant to that incident.

3. The Illinois Supreme Court reversed the Appellate Court. Because it is undisputed
that defendant was not involved in the scooter shooting, the scooter shooting is not evidence
of another crime for purposes of evaluating its admissibility. The scooter incident was relevant
to show defendant’s motive for the subsequent murder. The fact that defendant may have had
a secondary motive, the rival gang’s shooting of defendant’s fellow gang member, did not mean
that he was not also motivated to retaliate for the scooter incident.

The defendant was not prejudiced by a jury instruction that directed the jury to
determine whether defendant was involved in conduct other than that charged in the
indictment. There was evidence at trial that at the time of the murder defendant and Donegan
drove a car stolen by use of a “jiggler” key. Since the evidence at trial clearly showed that
defendant was not involved in the scooter shooting, the instruction must have referred to the
stolen car.

The Supreme Court also rejected defendant’s argument that evidence of the scooter
shooting should have been excluded because the motive for the murder was not the scooter
shooting, but rather the subsequent striking of Donegan with the car. This was not a random
incident in which Donegan was struck by a car. The car followed the gang member on the
scooter. There was a continuing gang war between the two gangs. These two events were
linked and it would be illogical to separate them and give the jury only half the story.



Defendant was not prejudiced by the admission of evidence of the scooter shooting. Any
concern about an implied inference of guilt by association would more likely come from the
evidence of defendant’s gang membership than from the scooter shooting in which defendant
was clearly not involved.

The Supreme Court remanded for the Appellate Court’s consideration of the remaining
issues raised by defendant.

(Defendant was represented by Assistant Defender Amanda Ingram, Chicago.)

People v. Atherton, 406 Ill.App.3d 598, 940 N.E.2d 775 (2d Dist. 2010) 
In a prosecution for predatory criminal sexual assault, a child welfare supervisor who

worked for a private social services agency testified to the characteristics of child-sexual-
abuse-accommodation syndrome that are often observed in children who have been sexually
abused.  The Appellate Court addressed three issues related to the admissibility of that
evidence. 

1. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), requires that the methodology
or scientific principle upon which an expert opinion is based be sufficiently established to have
gained general acceptance in its particular field. Frye is the test for admissibility of scientific
evidence in Illinois.  A court may determine the general acceptance of a methodology or
principle by holding a Frye hearing, or by taking judicial notice of unequivocal and undisputed
prior judicial decisions or technical writings on the subject.  Relying exclusively on prior
judicial decisions to establish general scientific acceptance can be a hollow ritual, however, if
the underlying issue of scientific acceptance has not been adequately litigated.  A reviewing
court can conduct a Frye hearing as well as a trial court because under the Frye standard,
a court does not determine the validity of a particular scientific technique, only whether there
is a general consensus in the relevant scientific community regarding the reliability of the
technique.

A Frye hearing on the admissibility of evidence of child-sexual-abuse-accommodation
syndrome was not necessary.  In People v. Nelson, 203 Ill.App.3d 1038, 561 N.E.2d 439 (5th
Dist. 1990), the court considered numerous scholarly articles on the syndrome and concluded
that it was generally accepted in the psychological community that children who have been
sexually abused behave differently than those who have not been abused.  As this is exactly
the underlying basis of the syndrome, the Nelson decision supported the determination that
evidence pertaining to the syndrome was generally accepted.

2. The adequacy of the qualifications of an expert witness is a matter within the sound
discretion of the trial court.  Expertise is not measured by a given level of academic
qualification, but by whether the proposed expert has knowledge and experience beyond that
of the average citizen that would assist the jury in evaluating the evidence.  It does not matter
whether the expert acquired specialized knowledge through education, training, experience,
or a combination of each.

The trial court did not abuse its discretion in allowing a child welfare supervisor to
testify as an expert regarding child-sexual-abuse-accommodation syndrome, even though she
was not a psychologist or expert in the field of psychology.  The witness worked with staff
members who worked with sexually-abused children.  She had a bachelor’s degree in law
enforcement, a master’s degree in human and family resources, and was studying for a
doctorate in education.  She had worked with victims and offenders as a sexual abuse
therapist, and dealt with emotionally disturbed, neglected, and abused adolescents as a child
care worker.  She was familiar with child-sexual-abuse-accommodation syndrome through
reading articles on the subject and her work with children.



3. Evidence is admissible when it is relevant to an issue in dispute and its probative
value is not substantially outweighed by its prejudicial effect.  Evidence is considered relevant
when it has any tendency to make the existence of any fact that is of consequence to the
determination of an action more or less probable than it would be without the evidence.

Testimony regarding child-sexual-abuse-accommodation syndrome was relevant.  Few
jurors have sufficient familiarity with child sexual abuse to understand the dynamics of a
sexually-abusive relationship.  The defense attacked the credibility of the child witness by
introducing evidence of her delayed reporting and inconsistencies in her testimony.  The
syndrome evidence aided the trier of fact in weighing that evidence.

(Defendant was represented by Assistant Defender Colleen Morgan, Springfield.)

People v. Betance-Lopez, 2015 IL App (2d) 130521 (No. 2-13-0521, 2/27/15)
Generally, the trial court may admit a written transcript of a recording to assist the

trier of fact. However, it is the recording itself, and not the transcript, that constitutes
evidence.

The court concluded that the general rule is “impractical, or even impossible,” where
the recording contains statements in a foreign language. In such a case, it is not possible for
the trier of fact to rely on the recording to the exclusion of an English translation. Thus, where
the recording contained questions and answers in Spanish which were then translated by one
of the officers conducting the interrogation, the trial court did not err by admitting a
subsequently prepared English transcript as substantive evidence.

The court rejected the argument that because the recording contained the officer’s
English translation of statements which defendant made in Spanish, the trial court should not
have relied on the subsequently-prepared transcript. The court noted that the translator who
prepared the transcript had the luxury of listening to the recording, multiple times if
necessary, to ensure that the translation was accurate. In addition, defendant conceded that
there was a proper evidentiary foundation for the transcript. Under these circumstances, the
trial court did not err by admitting the transcript.

(Defendant was represented by Assistant Defender Yasmin Eken, Chicago.)

People v. Bryant, 391 Ill.App.3d 228, 907 N.E.2d 862 (5  Dist. 2009) th

The trial court did not abuse its discretion by admitting redacted recordings of
videotapes showing the interrogations of the defendants by police, although the defendants
refused to make any statements.  Because the trial court viewed the tapes, sustained1

objections to specific portions on relevancy grounds, and ordered those portions redacted, it
did not abuse its discretion by admitting evidence which had at least some probative value
that was “not outweighed by any prejudicial” effect. (See also COUNSEL, §13-4(a),(c)).

People v. Degorski, 2013 IL App (1st) 100580 (No. 1-10-0580, 10/17/13)
1. Occupation (reputable or disreputable) is an ordinary part of the background

information elicited from any witness, and is properly considered in determining the weight
to be given to the testimony of the witness.  

The State argued that the recordings were relevant to demonstrate that defendants1

had multiple opportunities to explain to police “what had happened,” and that the
defendants’ “body language” during the interrogation was also relevant.



It was not an abuse of discretion for the court to allow the former assistant State’s
Attorney who obtained a confession from the defendant to testify that he was now a judge,
particularly where the State complied with the court’s direction that it not give that fact undue
emphasis, and the State did not argue that the jury should give the testimony of the witness
greater weight because he was a judge. While a judge’s occupation may lend an air of
credibility to his testimony, the trier of fact is still free to disbelieve the witness.

2. The defense did not invite the former assistant State’s Attorney’s testimony that he
found defendant’s confession reliable. Defense counsel asked the witness only a general
question about whether he sought to obtain statements that were uncontaminated by outside
information. The answer was not a direct response to the question and was volunteered. The
defendant could not complain about the witness’s subsequent testimony that he believed the
defendant when he confessed because that testimony was elicited when defense counsel
continued to question the witness about his opinion of defendant’s confession.

3. Much like police officers, assistant State’s Attorneys are authority figures whose
testimony may be prejudicial if they inform jurors that they should believe the prosecution’s
case. But there is a distinction between an assistant State’s Attorney testifying to a prior
opinion of belief in a defendant’s statement at the time it was made, and offering a present
opinion of defendant’s guilt at trial. Present opinion testimony is improper; previous opinion
testimony is permissible.

The testimony of a former assistant State’s Attorney that he believed defendant’s
confession at the time of its making was not a present opinion of defendant’s guilt and was
permissible.

(Defendant was represented by Assistant Defender Charles Hoffman, Chicago.)

People v. Fillyaw and Parker, 409 Ill.App.3d 302, 948 N.E.2d 1116 (2d Dist. 2011) 
1.  Statements made to a testifying witness by a third party describing events of which

the witness has no firsthand knowledge are inadmissible as substantive evidence pursuant
to the prior-inconsistent-statement exception to the hearsay rule provided by 725 ILCS 5/115-
10.1(c)(2).  Therefore, a statement made by Fillyaw to a prosecution witness admitting that
he had kicked in a door and shot three people was inadmissible under the personal-knowledge
limitation of §115-10.1(c)(2).

2.  Admission of a nontestifying co-defendant’s admission inculpating the defendant in
the offense violates not only a defendant’s federal constitutional right to confrontation, but also
Illinois hearsay rules.  Therefore, Fillyaw’s statement implicating Parker in the commission
of the offense was inadmissible against Parker.  Although the jury was instructed to give
separate consideration to each defendant, that any evidence limited to one defendant should
not be considered as to the other, and that a statement made by one defendant may not be
considered as to the other, it was given no contemporaneous instruction to disregard the
statement when considering Parker’s guilt.  These instructions were insufficient to remedy the
state law error; only complete redaction of all references to Parker would suffice.

The admission of this evidence was plain error.  Because the error implicated
defendant’s due process and confrontation clause rights, it necessarily affects substantial
rights and satisfies the second prong of the plain-error analysis.  The seriousness of the error
was compounded by the repeated references to the statement at trial and in the prosecutor’s
argument to the jury, the admission of the statement as substantive evidence, and the fact
that a copy of the statement accompanied the jury during its deliberations.

3.  The mental health history of a witness may be relevant if it relates to the credibility
of the witness.  Witness Deshae R.’s psychiatric diagnosis, treatment with psychotropic



medications, and experience with hallucinations may be relevant to her credibility as a
witness.  Therefore the circuit court was directed to conduct a further in camera review of her
mental health records on remand, and tender to the defense attorneys the relevant portions
of those documents.

(Defendant Fillyaw was represented by Assistant Defender Kathleen Hamill, Elgin and
Defendant Parker was represented by Assistant Defender Yasaman Navai, Chicago.)

People v. Garcia-Cordova, 2011 IL App (2d) 070550-B (No. 2-07-0550, rev. op. 12/20/11) 
1. Under Crawford v. Washington, testimonial hearsay by a non-testifying declarant

is inadmissible unless the witness is unavailable and the defendant had a prior opportunity
for cross-examination. Where the declarant appears for cross-examination at trial, however,
the Confrontation Clause places no constraints on the use of prior testimonial hearsay. 

2. A witness is available for cross-examination where she attempts to answer questions,
but states that she either does not remember or does not know the answers. Gaps in a
witness’s memory do not render her unavailable for cross-examination. 

The court also rejected the argument that under People v. Kitch, 239 Ill.2d 452, 942
N.E.2d 1235 (2011), a complainant appears for cross-examination only if his or her testimony
is accusatory. Similarly, the court rejected the argument that a complainant who does not
recall making a statement to police must be confronted with that statement by the
prosecution. The court also stated that where a witness appears at trial and submits to cross-
examination, no confrontation issue arises even if the witness fails to testify concerning his
or her out-of-court statement that is admitted into evidence.   

Because the seven-year-old declarant testified under oath, made an in-court
identification of the defendant, and recalled speaking with investigators concerning the
incident, she was “available” for cross-examination although she testified that she could not
remember or did not know the answers to several questions asked on direct examination. The
court also noted that for tactical reasons defense counsel chose not to cross-examine the
declarant; however, the witness could have been cross-examined about the answers she gave
and her lack of memory. 

3. Even if the admission of the declarant’s hearsay statements violated Crawford, the
error was harmless because the testimony was cumulative of properly admitted evidence. 

4. The trial court did not err by denying a motion in limine to exclude portions of
defendant’s statements to police which indicated that he had been sexually abused as a child.
Evidence is admissible if it is relevant to an issue in dispute and the probative value is not
substantially outweighed by the prejudicial effect. Evidence is relevant if it tends to make the
existence of a fact that is of consequence to the proceeding either more or less probable than
would otherwise be the case. The trial court has discretion to determine whether evidence is
relevant and admissible. 

The court concluded that defendant’s history of having been sexually abused as a child
was relevant in two respects: (1) in evaluating the credibility of defendant’s statements to
police, and (2) concerning the context in which those statements were made. The court noted
testimony that defendant’s demeanor changed after he admitted having been sexually abused
as a child, and that he then made the written and oral statements that were admitted at trial. 

Defendant’s convictions were affirmed.
(Defendant was represented by Assistant Defender Levi Harris, Chicago.)

People v. Jaimes, 2014 IL App (2d) 121368 (No. 2-12-1368, 11/6/14)
1. Gang-related evidence need not be excluded where it is relevant to an issue in



dispute and the probative value is not substantially outweighed by the prejudicial effect. The
trial court’s decision regarding the admission of gang-related evidence will not be disturbed
unless there was an abuse of discretion.

2. Here, gang-related evidence was admissible because the State’s theory was that the
offense occurred as a result of an altercation between rival gangs. In addition, evidence that
defendant identified himself as a member of a gang was admissible although the jury was
informed that the admission was made to an employee at a juvenile detention facility and thus
learned that defendant was involved in the juvenile justice system. The court noted that the
employee did not testify to the reason defendant was being detained and that the evidence
merely satisfied the requirement that the State establish a proper foundation for the
testimony. 

The court noted, however, that it was unnecessary for the State to introduce testimony
by a second correctional officer concerning a separate admission by defendant that he was a
gang member. Although the gang-related evidence introduced in this case was not excessive
or unduly prejudicial, by presenting the duplicative testimony of a second witness the State
came “close to crossing that forbidden threshold.” The court stated that in the future, the State
should be “more circumspect” in its use of such cumulative evidence. 

Defendant’s conviction for first degree murder and attempt first degree murder were
affirmed.

People v. Maldonado, 398 Ill.App.3d 401, 922 N.E.2d 1211 (1st Dist. 2010) 
1. To preserve an issue for appeal, the defendant must: (1) object at trial or raise the

issue in a motion in limine, and (2) present the issue in a post-trial motion. Here, defendant
preserved an issue concerning the admissibility of gang-related evidence when he replied to
the State’s motion in limine to admit the evidence and raised the issue in the post-trial motion.

Even had the defendant not preserved the issue, it would have been reviewable as plain
error because the evidence was closely balanced and the improperly admitted evidence could
have affected the outcome of the trial. (See WAIVER – PLAIN ERROR – HARMLESS
ERROR, §§56-1(b)(2), 56-2(a)(3)).

2. Evidence of gang-related activity is admissible only where there is sufficient proof
that such activity is related to the crime charged. Here, the trial court admitted the evidence
for the limited purpose of impeaching two of the State’s witnesses who had recanted their
pretrial statements. Although the State acknowledged that it lacked evidence to show that the
crime was gang-related, it presented additional gang evidence that had nothing to do with the
impeachment of the witnesses. In addition, it used that evidence in closing argument to
suggest a possible gang motive for the offense. 

Because the improperly-admitted evidence may have affected the verdict, a new trial
was required.

3. The trial court erred by allowing the State to introduce evidence that a shotgun was
recovered from defendant’s residence, because the offense had been committed with a handgun
and no connection was shown between the weapon and the defendant. In the court’s view, the
State introduced the evidence solely to suggest that the shotgun must have belonged to the
defendant, and that “someone who possesses a shotgun is more likely to commit a murder than
someone who does not.” 

4. Evidence that a witness made a prior consistent statement is generally inadmissible
for the purpose of corroborating trial testimony, unless the opposing party contends that the
witness recently fabricated his or her testimony and the prior statement was made before the



alleged motive to fabricate arose. Here, the trial judge improperly admitted prior consistent
statements which were made after the alleged motive to fabricate came into existence. 

Defense counsel argued that when the witness was first interviewed by police, she
truthfully said that she had no knowledge of the offense. Counsel alleged that after being
detained at the police station for several hours, the witness falsely inculpated the defendant.
Counsel also argued that the witness repeated the false accusation in her testimony before the
grand jury and at trial. 

Because the statements which were admitted to corroborate the witness’s trial
testimony - her statement at the police station and her grand jury testimony - were both made
after the motive to falsify arose, they did not rebut counsel’s allegations and should not have
been admitted.

Defendant’s conviction for first degree murder was reversed and the cause remanded
for a new trial. 

(Defendant was represented by Assistant Defender Jessica Hunter, Chicago.)

People v. Roman, 2013 IL App (1st) 110882 (No. 1-11-0882, 11/6/13)
1. Evidence that defendant was a gang member or involved in gang-related activities

is admissible to show a common purpose or design, or to provide a motive for an otherwise
inexplicable act. However, due to the possibility of strong prejudice against street gangs, gang-
related evidence is admissible only if there is adequate proof that membership or activity in
the gang is related to the crime charged. The trial court must take great care in admitting
gang-related testimony. 

2. The trial court erred at a trial for first degree murder by admitting testimony from
eyewitnesses that defendant was a member of the Latin Kings. The Court rejected the State’s
argument that such evidence strengthened eyewitness identifications of the defendant as one
of the perpetrators. Although two of the eyewitnesses stated that they knew defendant was
a gang member, none of the eyewitnesses based their identifications of defendant on that fact.
Instead, the witnesses stated that they recognized the perpetrators of the offense because they
had seen them in the neighborhood for several years. Thus, gang membership was not related
to the identifications. 

Similarly, the trial court improperly admitted photographs of defendant’s tattoos and
testimony from a police officer that the tattoos showed that defendant was a member of the
Latin Kings. Although the judge also admitted this evidence to corroborate eyewitnesses’
identifications, none of the witnesses mentioned the tattoos or suggested that the tattoos were
an aid in identifying defendant as one of the perpetrators. Thus, the evidence was not relevant
to the identifications and had the effect of inflaming the jury. 

Furthermore, the gang evidence was not admissible to support the State’s theory that
the murder was gang related. The State argued that the perpetrators killed the victim to
avenge a perceived slight to the Latin Kings a few weeks earlier, when workers at the factory
where the offense occurred gave shelter to a man who was being beaten. The court stressed
that the State failed to present any evidence to show that the instant offense was intended as
retaliation for a perceived slight. In addition, there was no evidence that either this incident
or the prior one was gang related, as there was no testimony that the perpetrators flashed
gang signs, yelled gang slogans, or otherwise indicated that they were members of a gang. 

3. The court concluded that the error was not harmless beyond a reasonable doubt,
noting that there was no physical evidence tying defendant to the offense and that the
admission of gang evidence always carries a strong risk of prejudice. 

4. Finally, the trial judge erred by denying defense counsel’s request to remove a “Gang



Unit” sticker from the State’s courtroom cart, especially since the State had no objection.
Given the strong risk of prejudice that is inherent whenever a jury is exposed to gang-related
evidence, the presence of the sticker on the cart had the potential to negatively impact the
defense. The court stated, “Whether the case involves gang affiliation or not, fairness dictates
that the cart be identified with a sticker that does not transmit a potentially prejudicial
message, especially when an innocuous alternative is so easy.” 

(Defendant was represented by Assistant Defendant Kristen Mueller, Chicago.)

People v. Santiago, 409 Ill.App.3d 927, 949 N.E.2d 290 (1st Dist. 2011) 
1.  Just as evidence of a co-defendant’s confession is inadmissible as evidence of

defendant’s guilt, evidence that a co-defendant pleaded guilty or was convicted is inadmissible
as evidence of defendant’s guilt.  A defendant is entitled to have his guilt or innocence
determined based on the evidence against him without being prejudged according to what has
happened to another.  People v. Sullivan, 72 Ill.2d 36, 377 N.E.2d 17 (1978).

The court held that this rule was not violated where the prosecutor elicited from the
co-defendants that they had pleaded guilty, but in the context of admitting statements that
they had made at their plea hearings acknowledging the accuracy of their post-arrest
statements. The post-arrest and guilty-plea statements inculpating defendant were admitted
as substantive evidence pursuant to 725 ILCS 5/115-10.1 as they were inconsistent with the
co-defendants’ testimony at trial. The State never argued to the jury or even suggested that
the co-defendants’ guilt was evidence of defendant’s guilt.

2.  Nor was it error to elicit evidence of the sentences that the co-defendants received. 
The jury was not informed of the sentences for the improper purpose of suggesting that
defendant faced a comparable sentence if convicted, but to emphasize the doubtful explanation
offered by the co-defendants for their decision to plead guilty.

3.  It was also not error for the prosecutor to elicit evidence that defendant was not
present when the co-defendant pleaded guilty.  This evidence was offered to provide a
plausible explanation for the co-defendant’s contrary testimony at trial, i.e., that defendant’s
absence at the plea hearing made it easier for the co-defendant to testify to defendant’s guilt,
and defendant’s presence at trial made it difficult for the co-defendant to repeat that
testimony.

Justice Robert E. Gordon specially concurred. It was error, although harmless, to elicit
evidence of co-defendants’ guilty pleas, where it was not necessary to elicit that evidence in
order to introduce the prior inconsistent statements they made at the plea hearing.

(Defendant was represented by Assistant Defender Jessica Pamon, Chicago.)

Top

§19-2(b)(2)
Irrelevant or Unduly Prejudicial Evidence

People v. Barnes, 2013 IL App (1st) 112873 (No. 1-11-2873, 12/18/13)
1. Evidence is relevant if it has any tendency to make the existence of a fact that is of

consequence to the action either more or less probable than it would be without the evidence.
However, even relevant evidence should be excluded where the prejudice outweighs any
probative value. Prejudice is defined as an undue tendency to suggest that a decision be made
on an improper basis such as emotion.



The trial court’s ruling on evidentiary issues is reviewed for abuse of discretion. An
abuse of discretion occurs where the trial court’s ruling is arbitrary, fanciful, or unreasonable,
or where no reasonable person would take the same position.

Defendant was charged with heinous battery and aggravated battery of a child after
a four-year-old child in his care suffered severe burns when he was exposed to hot water. The
court concluded that the trial court abused its discretion by allowing the assistant State’s
Attorney to use the child as an exhibit by pulling down his pants, picking him up, and showing
the jury the scars on his side and legs.

Although permanent disfigurement is an element of heinous battery, using the child
as an exhibit was cumulative where the State had already established permanent
disfigurement through photographs and expert testimony. The court also found that due to the
risk of inflaming the jury’s passions, the prejudicial effect of using the child as an exhibit
outweighed any probative value.

2. Evidence of other crimes is admissible if relevant for any purpose other than to show
a defendant's propensity to commit crimes. Even where other crimes evidence is admissible
for a proper purpose, it should be excluded if the prejudice substantially outweighs the
probative value.

Before presenting evidence of other crimes, the State must meet the threshold
requirement of showing that a crime took place and that defendant participated in it. It is
unnecessary to prove beyond a reasonable doubt that the defendant participated in the crime,
but the State is required to present more than a mere suspicion of defendant’s involvement.

The court acknowledged a split of authority in the First District concerning whether
evidence of a crime which is intrinsic to the charged offense may be admitted under general
relevancy principles, even if there is no evidence that the defendant committed the other
crime. In People v. Pikes, 2013 IL 115171, the Supreme Court found it unnecessary to
address this question, but noted that other crimes analysis is appropriate only if the defendant
is alleged to have committed the separate offenses.

Here, the court concluded that whether analyzed as other crimes evidence or under
general relevancy principles, the trial court erred by admitting evidence that the four-year-old
victim suffered a liver contusion at some point. Defendant was charged with injuring the child
by exposing him to hot water. The State’s expert testified that the child’s blood work indicated
that he had suffered a liver contusion at some point within the 24 to 36-hour-period before he
was examined at the emergency room. The State’s expert also admitted that the liver
contusion may have had an explanation other than child abuse and that there were no signs
of bruising on the child’s abdomen. Defendant did not have sole custody of the child in the 24
to 36-hour-period preceding the examination.

In finding an abuse of discretion, the court concluded that the probative value of the
evidence was tenuous and that there was only mere suspicion that defendant was responsible
for the injury. In addition, the evidence was highly prejudicial because the jury would be more
likely to convict the defendant of the charged crimes if it believed that he was also responsible
for a separate injury.

3. The court concluded that the combination of errors caused manifest prejudice to the
defense. The alleged justification for using the child as an exhibit was to establish the
permanent disfigurement element of heinous battery. However, defendant did not dispute the
cause or extent of the child’s injuries, and the only issue was whether the defendant acted
intentionally. Under these circumstances, it was unnecessary to display the child to the jury.

In addition, the evidence of defendant’s intent was closely balanced. The jury chose to
acquit of heinous battery, and there was testimony that defendant had cared for the child on



several prior occasions without incident. Under these circumstances, the combined prejudice
of displaying the four-year-old’s physical scars and admitting evidence of an injury which could
have been inflicted by someone other than the defendant could well have affected the verdict.

Defendant’s conviction was reversed and the cause remanded for a new trial.
(Defendant was represented by Assistant Defender Levi Harris, Chicago.)

People v. Decaluwe, 405 Ill.App.3d 256, 938 N.E.2d 181 (1st Dist. 2010) 
Evidence is relevant if it has the tendency to make the existence of a fact that is

important to the determination of an action more or less probable than it would be without the
evidence.  Evidence may be rejected on the grounds of relevancy if the evidence is remote,
uncertain or speculative.  Admissibility may also depend on whether the probative value of the
evidence outweighs its prejudicial effect.  In this context, “prejudice” means an undue tendency
to suggest a decision on an improper basis, commonly an emotional one, such as sympathy,
hatred, contempt or horror.

The defendant was charged with armed violence, aggravated kidnaping and attempt
aggravated criminal sexual assault, in that he demanded that the 14-year-old complainant
take nude photographs of him.  Five-year-old photographs of the defendant’s naked torso taken
by defendant’s wife and of defendant wearing shorts were not relevant and only invited
speculation about the character of the defendant, especially given the nature of the charges. 

(Defendant was represented by Assistant Defender Robert Markfield, Chicago.)

People v. Limon, 405 Ill.App.3d 770, 940 N.E.2d 737 (2d Dist. 2010) 
1. Evidence is admissible if it: (1) fairly tends to prove or disprove the offense charged;

and (2) is relevant in that it tends to make the question of guilt more or less probable. 
Evidence should be excluded if it is too remote in time or too speculative to shed light on a fact
to be found.

At defendant’s trial for robbery and aggravated battery, the State introduced evidence
that 11 days following the offense in which complainant was robbed by two men, the police
observed defendant and another man in dark clothing. Defendant first hid in a shadow, then
ran when one of the officers identified himself as a policeman.  The officer saw defendant grab
at his waistband, trip, and fall.  A handgun fell out of his pants.  Defendant clenched his hands
at his chest when the police attempted to handcuff him, causing the police to hit defendant in
the face and rib cage with fists to effect his arrest.  The court instructed the jury to consider
that evidence for the limited purpose of explaining the circumstances of the arrest.

 The Appellate Court concluded that the court abused its discretion in admitting
evidence of defendant’s possession of the handgun.  The probative value of evidence that
defendant possessed a gun 11 days after the offense did not outweigh the prejudicial effect of
this evidence where the charged offense did not involve any element of possession or use of a
weapon.

2. Presentation of irrelevant, prejudicial evidence of the gun was not justified based on
the hypothetical possibility that defendant would claim that he was coerced into making
incriminating statements by police brutality.  Evidence of the gun was not necessary to rebut
a theory of coercion because defendant’s refusal to put his hands behind his back was
sufficient to explain the officers’ use of force in effecting the arrest.  Although defendant had
not informed the court that he would not pursue a theory of coercion and police brutality, a
defendant is not required to forgo, in advance, a potential defense to preclude the State from
introducing irrelevant, prejudicial evidence.  Even if defendant had advanced a theory of
coercion, evidence of the gun was not relevant.



(Defendant was represented by Assistant Defender Barbara Paschen, Elgin.)

People v. Lopez, 2014 IL App (1st) 102938-B (No. 1-10-2938, 6/30/14)
1. The admissibility of evidence of a prior crime in which the defendant was not a

participant is determined under ordinary principles of relevance, and not by standards
governing other crimes evidence. People v. Pikes, 2013 IL 115171. Evidence is relevant if it
has any tendency to make the existence of a fact which is of consequence to the determination
of the action more probable or less probable than it would be without the evidence. However,
even relevant evidence may be excluded if its probative value is substantially outweighed by
the danger of unfair prejudice. The admissibility of evidence is left to the trial court’s
discretion.

2. The trial court abused its discretion by admitting evidence that three weeks before
the murder with which defendant was charged, some of the co-defendants in the charged
offense beat a man and vandalized property in the same parking lot where the charged crime
occurred. The court noted that the only evidence tying the prior incident to the charged crime
was that three of the co-defendants in the charged crime participated in the earlier crime.
There was no evidence that defendant knew about the earlier incident or that the charged
crime was in any way motivated by the earlier event.

The court stressed that the key issue in the charged offense was whether the State
proved beyond a reasonable doubt that defendant was one of the perpetrators in the beating
death of the decedent. Evidence about an unrelated incident several weeks earlier had no
probative value on that issue, at least in the absence of evidence indicating that there was
some link between the offenses.

Defendant’s conviction for murder was reversed and the cause remanded for a new
trial. 

(Defendant was represented by Assistant Defender Emily Wood, Chicago.)

People v. Roman, 2013 IL App (1st) 110882 (No. 1-11-0882, 11/6/13)
1. Evidence that defendant was a gang member or involved in gang-related activities

is admissible to show a common purpose or design, or to provide a motive for an otherwise
inexplicable act. However, due to the possibility of strong prejudice against street gangs, gang-
related evidence is admissible only if there is adequate proof that membership or activity in
the gang is related to the crime charged. The trial court must take great care in admitting
gang-related testimony. 

2. The trial court erred at a trial for first degree murder by admitting testimony from
eyewitnesses that defendant was a member of the Latin Kings. The Court rejected the State’s
argument that such evidence strengthened eyewitness identifications of the defendant as one
of the perpetrators. Although two of the eyewitnesses stated that they knew defendant was
a gang member, none of the eyewitnesses based their identifications of defendant on that fact.
Instead, the witnesses stated that they recognized the perpetrators of the offense because they
had seen them in the neighborhood for several years. Thus, gang membership was not related
to the identifications. 

Similarly, the trial court improperly admitted photographs of defendant’s tattoos and
testimony from a police officer that the tattoos showed that defendant was a member of the
Latin Kings. Although the judge also admitted this evidence to corroborate eyewitnesses’
identifications, none of the witnesses mentioned the tattoos or suggested that the tattoos were
an aid in identifying defendant as one of the perpetrators. Thus, the evidence was not relevant
to the identifications and had the effect of inflaming the jury. 



Furthermore, the gang evidence was not admissible to support the State’s theory that
the murder was gang related. The State argued that the perpetrators killed the victim to
avenge a perceived slight to the Latin Kings a few weeks earlier, when workers at the factory
where the offense occurred gave shelter to a man who was being beaten. The court stressed
that the State failed to present any evidence to show that the instant offense was intended as
retaliation for a perceived slight. In addition, there was no evidence that either this incident
or the prior one was gang related, as there was no testimony that the perpetrators flashed
gang signs, yelled gang slogans, or otherwise indicated that they were members of a gang. 

3. The court concluded that the error was not harmless beyond a reasonable doubt,
noting that there was no physical evidence tying defendant to the offense and that the
admission of gang evidence always carries a strong risk of prejudice. 

4. Finally, the trial judge erred by denying defense counsel’s request to remove a “Gang
Unit” sticker from the State’s courtroom cart, especially since the State had no objection.
Given the strong risk of prejudice that is inherent whenever a jury is exposed to gang-related
evidence, the presence of the sticker on the cart had the potential to negatively impact the
defense. The court stated, “Whether the case involves gang affiliation or not, fairness dictates
that the cart be identified with a sticker that does not transmit a potentially prejudicial
message, especially when an innocuous alternative is so easy.” 

(Defendant was represented by Assistant Defendant Kristen Mueller, Chicago.)

People v. Santiago, 409 Ill.App.3d 927, 949 N.E.2d 290 (1st Dist. 2011) 
1.  Just as evidence of a co-defendant’s confession is inadmissible as evidence of

defendant’s guilt, evidence that a co-defendant pleaded guilty or was convicted is inadmissible
as evidence of defendant’s guilt.  A defendant is entitled to have his guilt or innocence
determined based on the evidence against him without being prejudged according to what has
happened to another.  People v. Sullivan, 72 Ill.2d 36, 377 N.E.2d 17 (1978).

The court held that this rule was not violated where the prosecutor elicited from the
co-defendants that they had pleaded guilty, but in the context of admitting statements that
they had made at their plea hearings acknowledging the accuracy of their post-arrest
statements. The post-arrest and guilty-plea statements inculpating defendant were admitted
as substantive evidence pursuant to 725 ILCS 5/115-10.1 as they were inconsistent with the
co-defendants’ testimony at trial. The State never argued to the jury or even suggested that
the co-defendants’ guilt was evidence of defendant’s guilt.

2.  Nor was it error to elicit evidence of the sentences that the co-defendants received. 
The jury was not informed of the sentences for the improper purpose of suggesting that
defendant faced a comparable sentence if convicted, but to emphasize the doubtful explanation
offered by the co-defendants for their decision to plead guilty.

3.  It was also not error for the prosecutor to elicit evidence that defendant was not
present when the co-defendant pleaded guilty.  This evidence was offered to provide a
plausible explanation for the co-defendant’s contrary testimony at trial, i.e., that defendant’s
absence at the plea hearing made it easier for the co-defendant to testify to defendant’s guilt,
and defendant’s presence at trial made it difficult for the co-defendant to repeat that
testimony.

Justice Robert E. Gordon specially concurred. It was error, although harmless, to elicit
evidence of co-defendants’ guilty pleas, where it was not necessary to elicit that evidence in
order to introduce the prior inconsistent statements they made at the plea hearing.

(Defendant was represented by Assistant Defender Jessica Pamon, Chicago.)



People v. Starks, 2014 IL App (1st) 121169 (No. 1-12-1169, 6/4/14)
At defendant’s trial for first degree murder, a police officer testified that while she and

other officers were investigating an unrelated case at an apartment building, they observed
defendant exit the back of the building and run through an alley while wearing a t-shirt and
no shoes. When the officer stopped defendant and learned his name, she realized that he was
the subject of an investigative alert.

A second officer testified that as part of the unrelated investigation, he entered an
apartment where the door was ajar. He observed three handguns on the kitchen counter. One
of the handguns was subsequently determined to have been the weapon used in the shooting
with which defendant was charged.

DNA analysis revealed that the weapon used in the shooting contained the mixed DNA
profiles of at least three people and that defendant could not be excluded as the primary
contributor of the DNA. The shooting had occurred two months before the weapon was seized
from the apartment.

1. The Appellate Court held that the trial judge erred by admitting evidence of weapons
that were found in the apartment but which were not shown to have any connection to the
offense. Evidence is generally admissible if it is relevant, but even relevant evidence may be
excluded if its probative value is substantially outweighed by the danger of unfair prejudice.
Evidence is relevant if it has any tendency to make any fact of consequence to the action more
or less probable than it would be without the evidence.

A weapon found in the defendant’s possession is generally inadmissible unless it has
some connection to the crime charged. For a weapon to be admitted, there must be evidence
to connect it to both the defendant and the crime. Evidence that the weapon is suitable for
commission of the crime satisfies the second element.

Here, it was error to admit the weapons because there was no evidence to connect them
to the defendant. Not only was there no evidence to show that defendant possessed the
weapons, there was no evidence to connect him to the apartment where the weapons were
found. Defendant was stopped because, while police were investigating an unrelated offense,
they saw him running barefoot through the alley. He was not seen leaving the apartment
where the weapons were found, and there was no evidence to connect him to either the
apartment or the two weapons that were not suitable for committing the offense. Under these
circumstances, those weapons were irrelevant and should not have been admitted.

2. Because the evidence was closely balanced, admission of the weapons constituted
error under the first prong of the plain-error doctrine. Even viewed most favorably to the
State, the DNA evidence concerning the weapon merely established that defendant could not
be excluded as one of three DNA contributors. The weapon which contained DNA was found
some two months after the offense. The evidence against defendant consisted primarily of the
testimony of three eyewitnesses who provided inconsistent accounts and only one of whom
identified defendant in both the photo array and the physical lineup.

In addition, the State emphasized the erroneously admitted evidence in closing
argument. Finally, the trial court’s remarks at sentencing demonstrated the prejudice
resulting from the erroneously admitted evidence. Under these circumstances, the
introduction of weapons which had no connection to the defendant or to the offense constituted
plain error.

3. The court noted that numerous studies have indicated that there is significant
potential for error in eyewitness identifications and that jurors have misconceptions about the
reliability of eyewitness testimony. In addition, whether trial courts should admit expert
testimony on the reliability of eyewitness identification is a rapidly evolving area of the law.



Although the trial court has broad discretion in determining the admissibility of expert
testimony, the record showed that the judge rejected the motion without considering the
relevance of the evidence in light of the facts of this case. Because the conviction was being
reversed on other grounds, the court directed the trial court to give serious consideration to
defendant’s request to present expert testimony on eyewitness identification.

Defendant’s conviction was reversed and the cause remanded for a new trial.
(Defendant was represented by Assistant Defender Pamela Rubeo, Chicago.)
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§19-3 
Limited and Curative Admissibility

People v. Degorski, 2013 IL App (1st) 100580 (No. 1-10-0580, 10/17/13)
1. Occupation (reputable or disreputable) is an ordinary part of the background

information elicited from any witness, and is properly considered in determining the weight
to be given to the testimony of the witness.  

It was not an abuse of discretion for the court to allow the former assistant State’s
Attorney who obtained a confession from the defendant to testify that he was now a judge,
particularly where the State complied with the court’s direction that it not give that fact undue
emphasis, and the State did not argue that the jury should give the testimony of the witness
greater weight because he was a judge. While a judge’s occupation may lend an air of
credibility to his testimony, the trier of fact is still free to disbelieve the witness.

2. The defense did not invite the former assistant State’s Attorney’s testimony that he
found defendant’s confession reliable. Defense counsel asked the witness only a general
question about whether he sought to obtain statements that were uncontaminated by outside
information. The answer was not a direct response to the question and was volunteered. The
defendant could not complain about the witness’s subsequent testimony that he believed the
defendant when he confessed because that testimony was elicited when defense counsel
continued to question the witness about his opinion of defendant’s confession.

3. Much like police officers, assistant State’s Attorneys are authority figures whose
testimony may be prejudicial if they inform jurors that they should believe the prosecution’s
case. But there is a distinction between an assistant State’s Attorney testifying to a prior
opinion of belief in a defendant’s statement at the time it was made, and offering a present
opinion of defendant’s guilt at trial. Present opinion testimony is improper; previous opinion
testimony is permissible.

The testimony of a former assistant State’s Attorney that he believed defendant’s
confession at the time of its making was not a present opinion of defendant’s guilt and was
permissible.

(Defendant was represented by Assistant Defender Charles Hoffman, Chicago.)

People v. Limon, 405 Ill.App.3d 770, 940 N.E.2d 737 (2d Dist. 2010) 
1. Evidence is admissible if it: (1) fairly tends to prove or disprove the offense charged;

and (2) is relevant in that it tends to make the question of guilt more or less probable. 
Evidence should be excluded if it is too remote in time or too speculative to shed light on a fact
to be found.

At defendant’s trial for robbery and aggravated battery, the State introduced evidence



that 11 days following the offense in which complainant was robbed by two men, the police
observed defendant and another man in dark clothing. Defendant first hid in a shadow, then
ran when one of the officers identified himself as a policeman.  The officer saw defendant grab
at his waistband, trip, and fall.  A handgun fell out of his pants.  Defendant clenched his hands
at his chest when the police attempted to handcuff him, causing the police to hit defendant in
the face and rib cage with fists to effect his arrest.  The court instructed the jury to consider
that evidence for the limited purpose of explaining the circumstances of the arrest.

 The Appellate Court concluded that the court abused its discretion in admitting
evidence of defendant’s possession of the handgun.  The probative value of evidence that
defendant possessed a gun 11 days after the offense did not outweigh the prejudicial effect of
this evidence where the charged offense did not involve any element of possession or use of a
weapon.

2. Presentation of irrelevant, prejudicial evidence of the gun was not justified based on
the hypothetical possibility that defendant would claim that he was coerced into making
incriminating statements by police brutality.  Evidence of the gun was not necessary to rebut
a theory of coercion because defendant’s refusal to put his hands behind his back was
sufficient to explain the officers’ use of force in effecting the arrest.  Although defendant had
not informed the court that he would not pursue a theory of coercion and police brutality, a
defendant is not required to forgo, in advance, a potential defense to preclude the State from
introducing irrelevant, prejudicial evidence.  Even if defendant had advanced a theory of
coercion, evidence of the gun was not relevant.

(Defendant was represented by Assistant Defender Barbara Paschen, Elgin.)

People v. Mandarino, 2013 IL App (1st) 111772 (No. 1-11-1772, 6/28/13)
Defendant, a former police officer, was prosecuted for aggravated battery after he beat

a motorist with a collapsible baton during a traffic stop. On appeal, defendant argued that the
trial erred by admitting lay opinion that defendant’s use of force against the motorist was
unreasonable and unnecessary. 

The Appellate Court concluded that defendant forfeited the issue where he did not
argue at trial or in the post-trial motion that the testimony was inadmissible lay opinion.
Furthermore, even if lay opinion was improperly admitted, the plain error rule did not apply
where the evidence was not closely balanced. 

In the alternative, the lay opinion was admissible on two theories - to rebut character
evidence and under the doctrine of curative admissibility. 

1. The court concluded that the defense introduced character testimony by eliciting
evidence of defendant’s exceptional performance and service records. Character evidence is
generally inadmissible in a criminal trial unless introduced by the defendant, in which case
the State is permitted to respond by offering its own character evidence. (Illinois Rule of
Evidence 404). Here, the State rebutted the defense evidence of the accused’s good character
by showing that in light of the incident leading to the instant charges, the witness no longer
viewed defendant as an excellent officer. 

2. The evidence was also admissible under the curative admissibility doctrine, which
allows the State to respond on redirect examination where the defendant has opened the door
to a particular subject, even if the response elicits what would otherwise be inadmissible
evidence. The purpose of the curative admissibility doctrine is to shield a party from unduly
prejudicial inferences raised by the other side. Whether to allow curative evidence lies in the
sound discretion of the trial court. 

The court concluded that admitting the lay opinion of the witness, a deputy chief,



“allowed the State to cure any impression . . . that [the witness] still regarded [defendant] to
be an outstanding officer.” 

People v. Santiago, 409 Ill.App.3d 927, 949 N.E.2d 290 (1st Dist. 2011) 
1.  Just as evidence of a co-defendant’s confession is inadmissible as evidence of

defendant’s guilt, evidence that a co-defendant pleaded guilty or was convicted is inadmissible
as evidence of defendant’s guilt.  A defendant is entitled to have his guilt or innocence
determined based on the evidence against him without being prejudged according to what has
happened to another.  People v. Sullivan, 72 Ill.2d 36, 377 N.E.2d 17 (1978).

The court held that this rule was not violated where the prosecutor elicited from the
co-defendants that they had pleaded guilty, but in the context of admitting statements that
they had made at their plea hearings acknowledging the accuracy of their post-arrest
statements. The post-arrest and guilty-plea statements inculpating defendant were admitted
as substantive evidence pursuant to 725 ILCS 5/115-10.1 as they were inconsistent with the
co-defendants’ testimony at trial. The State never argued to the jury or even suggested that
the co-defendants’ guilt was evidence of defendant’s guilt.

2.  Nor was it error to elicit evidence of the sentences that the co-defendants received. 
The jury was not informed of the sentences for the improper purpose of suggesting that
defendant faced a comparable sentence if convicted, but to emphasize the doubtful explanation
offered by the co-defendants for their decision to plead guilty.

3.  It was also not error for the prosecutor to elicit evidence that defendant was not
present when the co-defendant pleaded guilty.  This evidence was offered to provide a
plausible explanation for the co-defendant’s contrary testimony at trial, i.e., that defendant’s
absence at the plea hearing made it easier for the co-defendant to testify to defendant’s guilt,
and defendant’s presence at trial made it difficult for the co-defendant to repeat that
testimony.

Justice Robert E. Gordon specially concurred. It was error, although harmless, to elicit
evidence of co-defendants’ guilty pleas, where it was not necessary to elicit that evidence in
order to introduce the prior inconsistent statements they made at the plea hearing.

(Defendant was represented by Assistant Defender Jessica Pamon, Chicago.)

People v. Villa, 403 Ill.App.3d 309, 932 N.E.2d 90 (2d Dist. 2010) 
1. In Illinois, rules of evidence are derived both from case law and statutory authority.

The legislature does not offend the separation of powers doctrine by enacting new rules of
evidence, or by altering existing rules that were originally adopted by Illinois Supreme Court
decisions. 

By contrast, the legislature may not modify a Supreme Court Rule, which is
promulgated under the Supreme Court’s constitutional authority over the court system. 

2. A defendant may “open the door” to what would otherwise be inadmissible evidence
by testifying in a manner which can be reasonably construed as an attempt to mislead the
jury. Here, defendant “opened the door” to evidence of his prior juvenile adjudication. 

Defendant claimed that he gave police a false statement because he was afraid, and
because he had “never been in a situation like that before.” Defendant also stated, “I’ve never
been in prison or nothing like that.” Because 18 months earlier defendant had given the same
two officers a statement about a different offense, “it is not unreasonable to construe [his]
attempt to portray himself as unseasoned” as an attempt to mislead the jury. 

(Defendant was represented by Assistant Defender Paul Glaser, Elgin.)
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§19-4 
Direct and Circumstantial Evidence

Top

§19-5
Demonstrative and Physical (Real) Evidence

People v. Alsup, 241 Ill.2d 266, 948 N.E.2d 24 (2011) 
Before the State can introduce results of chemical testing of a purported controlled

substance, it must provide a foundation for its admission by showing the police took
reasonable protective measures to ensure that the substance recovered from the defendant
was the same substance tested by the forensic chemist.  Once the State establishes this prima
facie case, the burden shifts to the defense to show actual evidence of tampering, alteration,
or substitution.  The State need not produce every person in the chain of custody to testify, nor
must the State exclude every possibility of tampering or contamination.  Deficiencies in the
chain of custody go to the weight, not the admissibility, of the evidence.

Because the chain of custody establishes the foundation for the admission of the testing
as relevant and admissible, a challenge to the chain of custody is not a challenge to the
sufficiency of the evidence, and is not exempt from forfeiture. When a challenge to the chain
of custody is not preserved for review, it may be considered only under the plain-error doctrine. 
The plain-error doctrine applies only if there is a complete breakdown in the chain of custody,
amounting to a complete failure of proof, where there is no link between the substance tested
and the substance recovered by the police.  People v. Woods, 214 Ill.2d 455, 828 N.E.2d 247
(2005), did not create a per se rule that plain error occurs where there is a mismatch between
the inventory numbers of descriptions of the items recovered and items received.  Woods
merely hypothesized that such mismatches could be reviewable as plain error where there is
a dearth of other evidence of the chain of custody.

The State met its burden of a prima facie case that the items recovered and tested were
the same, and the defense did not satisfy its burden of rebutting this case with evidence of
actual tampering, alteration and substitution.  A police officer testified that he recovered five
tinfoil packets of suspected heroin and ten baggies of suspected cocaine and used reasonable
protective measures to ensure the safekeeping of the evidence from the time that he seized it
until it was placed in an evidence vault in a heat-sealed package.  The parties stipulated that
the forensic chemist received a heat-sealed package with the same inventory number as
testified to by the officer, and that the chemist would testify to the maintenance of a proper
chain of custody “at all times.”  Even though the stipulation also specified that the chemist
received and tested nine items of suspected heroin, this discrepancy only went to the weight,
not the admissibility, of the evidence as there was no complete breakdown in the chain of
custody.

Also with regard to the five-versus-nine discrepancy, the court concluded that any issue
as to the chain of custody was entirely removed from consideration by the stipulation because



the defense action in agreeing to the stipulation deprived the State of the opportunity to
correct or explain the discrepancy.

(Defendant was represented by Assistant Defender Michael Bennett, Chicago.)

People v. Betance-Lopez, 2015 IL App (2d) 130521 (No. 2-13-0521, 2/27/15)
Generally, the trial court may admit a written transcript of a recording to assist the

trier of fact. However, it is the recording itself, and not the transcript, that constitutes
evidence.

The court concluded that the general rule is “impractical, or even impossible,” where
the recording contains statements in a foreign language. In such a case, it is not possible for
the trier of fact to rely on the recording to the exclusion of an English translation. Thus, where
the recording contained questions and answers in Spanish which were then translated by one
of the officers conducting the interrogation, the trial court did not err by admitting a
subsequently prepared English transcript as substantive evidence.

The court rejected the argument that because the recording contained the officer’s
English translation of statements which defendant made in Spanish, the trial court should not
have relied on the subsequently-prepared transcript. The court noted that the translator who
prepared the transcript had the luxury of listening to the recording, multiple times if
necessary, to ensure that the translation was accurate. In addition, defendant conceded that
there was a proper evidentiary foundation for the transcript. Under these circumstances, the
trial court did not err by admitting the transcript.

(Defendant was represented by Assistant Defender Yasmin Eken, Chicago.)

People v. Blankenship, 406 Ill.App.3d 578, 943 N.E.2d 111 (2d Dist. 2010) 
 1. Before real or physical evidence may be admitted, the State must provide a

foundation showing that the item in question was involved in the offense and is in
substantially unchanged condition. Where an item is readily identifiable, has unique
characteristics, and is not easily subject to change, an adequate foundation consists of
testimony that it is the item that was recovered and is in substantially the same condition. 

By contrast, where the item is not readily identifiable and may be susceptible to
tampering, the State must establish a chain of custody. Suspected controlled substances are
not readily identifiable and may be susceptible to tampering, and thus require a chain of
custody. 

A chain of custody is sufficient where it is sufficiently complete to make it unlikely that
the evidence has been subjected to tampering or substitution. Unless the defendant produces
evidence of actual tampering, substitution, or contamination, the State is not required to
produce testimony from every person in the chain or to exclude every possibility of tampering.
However, the State must show that reasonable measures were taken to protect the evidence
and that it is unlikely that the evidence has been altered. 

2. Where the State fails to produce testimony from every person in the chain of custody,
it may establish a sufficient foundation by showing that a “unique identifier” was placed on
the evidence and that the code on the container sent out matched the code on the container
which the next custodian received. The State failed to show an adequate chain of custody here;
although a “case number” was placed on the container of suspected cocaine seized from the
defendant and a similar code was on the container received by the crime lab, there was no
testimony as to what the number signified or that it was unique to the defendant. Because
more than one person was arrested during the incident, the case number may have been a
general designation for the search warrant or the incident as a whole, and not a unique



identifier for evidence seized from the defendant. 
3. A second method by which the State might establish a prima facie chain of custody

without calling every person in the chain is by showing that the condition of the evidence when
delivered to one custodian matched the description of the evidence when it was transmitted
by an earlier custodian. Here, the State satisfied this method - the officer who processed the
suspected cocaine seized from the defendant testified that the exhibit introduced at trial was
in the same or substantially the same condition as when he last saw it, except that the Illinois
State Police Lab had opened the bottom of the package and divided the substance into two
parts. That testimony was consistent with the lab analyst’s testimony concerning her
treatment of the exhibit as part of the testing process. In addition, the analyst testified that
the weight of the sample she received was consistent with the weight of the sample
transmitted by the officer. 

4. Because the State made a prima facie showing of a chain of custody, defendant had
the burden of producing evidence of actual tampering, substitution, or contamination.
Defendant failed to offer such evidence by supplementing the record with police reports
showing that suspected cocaine was seized from more than one person during the incident.
Because the police reports were not introduced at trial, they could not be considered on appeal.
In the absence of the reports, the record showed that more than one person was arrested in
the incident, but not that suspected controlled substances were seized from anyone other than
the defendant. 

(Defendant was represented by Assistant Defender Michael Delcomyn, Springfield.) 

People v. Dennis, 2011 IL App (5th) 090346 (No. 5-09-0346, 8/31/11)
There are two ways in which a foundation to admit a visual recording may be provided.

A traditional foundation occurs where a witness can authenticate the content of the recording
by testifying that the recording accurately represents what he or she personally saw or heard
when the event portrayed by the recording occurred. When a foundation is provided in this
way, additional authentication such as a chain of custody is unnecessary.

Alternatively, the court can admit a recording as substantive evidence based on a
foundation which establishes the recording’s authenticity by other means. Under the “silent
witness” theory, a recording may be admitted without the testimony of an eyewitness to the
event if there is sufficient proof that the process which produced the recording was reliable.
Under this method, the proponent of the evidence must show the capability of the device for
recording, the competency of the operator, the proper operation of the device, the preservation
of the recording without changes, additions or deletions, and the identification of the persons,
locale or objects depicted sufficiently to make a clear showing that the recording is relevant.
This method of showing foundation implicitly includes preservation of a chain of custody and
an explanation of any copying which shows that during the process there were no changes,
additions, or deletions. 

Without fully explaining its holding, the court concluded that the State provided a
sufficient foundation, under the “silent witness” theory, to admit a surveillance tape and three
still photographs created from the tape. After an armed robbery was reported, a crime scene
investigator went to the scene. He then asked  the owner of the security company which had
installed the security system to come to the store. The investigator and the security company
owner watched the videotape at the store. At the request of the investigator, the security
company owner burned two copies of the tape on CD’s. The investigator took one of the CD’s
to his office and labeled it to show the date and the name of the person who had created it. 

The court noted the failure of the defense to claim that the recording was not authentic



or accurate, and held that in the absence of actual evidence of tampering the State is required
to show only a probability that no tampering, substitution, or contamination occurred. 

Defendant’s conviction for armed robbery was affirmed. 
(Defendant was represented by Panel Attorney Pamela Lacey, Benton.) 

People v. Flores, 406  Ill.App.3d 566, 941 N.E.2d 375 (2d Dist. 2010) 
1. Videotape and photographic evidence may be admitted at trial for one of two

purposes.  First, a tape or photograph may be admitted as demonstrative evidence, to
illustrate a witness’s testimony.  A foundation for the demonstrative use of a videotape is
established by the testimony of a witness with personal knowledge of the photographed object
that at the time relevant to the issue, the videotape is a fair and accurate representation of
the object. When a tape is used as demonstrative evidence, the fact that it has been edited goes
to weight rather than admissibility. 

Where a videotape is admitted as substantive evidence, by contrast, an adequate
foundation requires a showing that the original videotape has been preserved without change,
addition or deletion.  If a copy of the tape is introduced, there must be an explanation of the
copying process which satisfies the court that there were no changes, additions or deletions
in the exhibit that was admitted at trial.  Due to the ease with which digital images can be
manipulated with modern editing software, the State may be required to show a chain of
custody which shows that the image has not been altered. 

2. At defendant’s trial for driving with a suspended or revoked license, a witness
testified that a video which he took was an accurate portrayal of the defendant’s actions at the
time of the offense.  However, the witness also admitted that the exhibit was a copy of the
original tape and that he had erased images which concerned personal matters unrelated to
the offense.  Because the exhibit was not the original tape but an edited copy, and because the
witness “seemed to go out of his way to obscure the process by which he produced” the exhibit
and made “reconstructing the process . . . a matter of guesswork,” the exhibit was admissible
only as demonstrative evidence.  Because the trial court abused its discretion by relying on the
tape as subjective evidence, the conviction for driving with a revoked or suspended license was
reversed and the cause remanded for a new trial. 

(Defendant was represented by Assistant Defender Mark Levine, Elgin.) 

People v. Maldonado, 398  Ill.App.3d 401, 922 N.E.2d 1211 (1st Dist. 2010) 
1. To preserve an issue for appeal, the defendant must: (1) object at trial or raise the

issue in a motion in limine, and (2) present the issue in a post-trial motion. Here, defendant
preserved an issue concerning the admissibility of gang-related evidence when he replied to
the State’s motion in limine to admit the evidence and raised the issue in the post-trial motion.

Even had the defendant not preserved the issue, it would have been reviewable as plain
error because the evidence was closely balanced and the improperly admitted evidence could
have affected the outcome of the trial. (See WAIVER – PLAIN ERROR – HARMLESS
ERROR, §§56-1(b)(2), 56-2(a)(3)).

2. Evidence of gang-related activity is admissible only where there is sufficient proof
that such activity is related to the crime charged. Here, the trial court admitted the evidence
for the limited purpose of impeaching two of the State’s witnesses who had recanted their
pretrial statements. Although the State acknowledged that it lacked evidence to show that the
crime was gang-related, it presented additional gang evidence that had nothing to do with the
impeachment of the witnesses. In addition, it used that evidence in closing argument to



suggest a possible gang motive for the offense. 
Because the improperly-admitted evidence may have affected the verdict, a new trial

was required.
3. The trial court erred by allowing the State to introduce evidence that a shotgun was

recovered from defendant’s residence, because the offense had been committed with a handgun
and no connection was shown between the weapon and the defendant. In the court’s view, the
State introduced the evidence solely to suggest that the shotgun must have belonged to the
defendant, and that “someone who possesses a shotgun is more likely to commit a murder than
someone who does not.” 

4. Evidence that a witness made a prior consistent statement is generally inadmissible
for the purpose of corroborating trial testimony, unless the opposing party contends that the
witness recently fabricated his or her testimony and the prior statement was made before the
alleged motive to fabricate arose. Here, the trial judge improperly admitted prior consistent
statements which were made after the alleged motive to fabricate came into existence. 

Defense counsel argued that when the witness was first interviewed by police, she
truthfully said that she had no knowledge of the offense. Counsel alleged that after being
detained at the police station for several hours, the witness falsely inculpated the defendant.
Counsel also argued that the witness repeated the false accusation in her testimony before the
grand jury and at trial. 

Because the statements which were admitted to corroborate the witness’s trial
testimony - her statement at the police station and her grand jury testimony - were both made
after the motive to falsify arose, they did not rebut counsel’s allegations and should not have
been admitted.

Defendant’s conviction for first degree murder was reversed and the cause remanded
for a new trial. 

(Defendant was represented by Assistant Defender Jessica Hunter, Chicago.) 

People v. Montes, 2013 IL App (2d) 111132 (No. 2-11-1132, 6/28/13)
1. An adequate foundation for the admission of a sound recording as demonstrative

evidence exists if a witness to the recorded conversation testifies that the recording accurately
portrays the conversation in question. Admission of the recording substantively requires that
a proper foundation be laid demonstrating the accuracy and reliability of the process that
produced the recording. Each case must be evaluated on its own. The factors examined to
determine whether the foundation is adequate vary depending on the facts of each case.

A prosecution witness testified that the recording was an accurate recording of the
conversations and events that he witnessed and recorded. An FBI agent testified that she gave
the witness the recording device. The witness testified that he turned on the device. The fact
that the recording exists is evidence that the device was functional and that the witness knew
how to operate it. The agent met with the witness after the events and took the recording from
him.

This evidence was sufficient foundation for the admission of the recording even though
there is no evidence to whom the agent gave the recording and who transferred the recording
onto a CD. A strict chain of custody is not necessary as long as there are other factors
demonstrating the authenticity of the recording. Here the witness testified that he gave the
recording to the agent, the agent testified that she received it from witness and took it to be
downloaded, and the witness testified that he listened to the downloaded recording and it was
accurate. Any gaps in the chain of custody go to the weight, not the admissibility, of the
evidence.



2. A court may permit jurors to use a written transcript of recorded conversations to
assist them while they listen to the recording.

The trial court did not abuse its discretion in allowing the jury to follow along on a
transcript of a recording prepared by the FBI while the recording was played at trial, where
the court instructed the jury that the transcript was only a guide. The recording itself was
admitted into evidence. The court collected the transcript after the jurors heard the recording,
and denied the jury’s request for the transcript during deliberations. A witness who was
present at the recorded conversation identified the speakers, who were not identified on the
transcript. While the witness testified that at one point the transcript did not accurately
reflect what was recorded, the witness explained the alleged inaccuracy to the jury, and the
jury was free to accept or reject the explanation.

People v. Taylor, 398  Ill.App.3d 74, 922 N.E.2d 1235 (2d Dist. 2010) 
1. There are two ways in which a foundation for the admission of an audio or visual

recording can be proven, depending on whether the witness can: (1) authenticate the contents
of the recording based upon personal observation of the event portrayed by the recording, or
(2) authenticate the operation of the device and process that produced the recording. Where
the authenticating witness observed the event and testifies that the recording accurately
represents what he or she personally saw or heard, a sufficient foundation has been
established. Additional authentication, such as a chain of custody, is unnecessary. 

By contrast, where the witness did not observe the event and cannot authenticate the
recording as true and accurate, the recording may be admitted as primary, substantive
evidence based on a foundation establishing that the process of the recording creates an
accurate record (i.e., a “silent-witness” foundation). 

2. Where the State sought to admit a VHS tape which had been created from data
stored on the hard drive of a surveillance device, it was required to lay a foundation which
showed both the reliability of the device which recorded the original digital image and the
reliability of the process by which the digital image was converted to an analog format and
placed on the tape.

Unless a colorable attack is made concerning the recording’s authenticity and accuracy,
the proponent of the evidence is generally required to show a probability that tampering,
substitution or contamination did not occur. Factors relevant to the reliability and relevancy
of a recording include the capability of the recording device, competency of the operator, proper
operation of the device, preservation of the recording without changes, and identification of
any speakers. A chain of custody will generally be required to show that the State took
reasonable protective measures and that no alteration likely occurred. Finally, evidence of any
copying process must show that there were no changes, additions or deletions to the recording.

The court acknowledged that a chain of custody is unnecessary where an item of
evidence is “relatively impervious to change.” However, given the availability of modern
editing capabilities, a digital recording is clearly not impervious to change.

3. Here, the State failed to establish even the probability that the recording, which
purportedly showed the defendant in an office from which money was stolen, had not been
subjected to tampering. The tape contained several “jumps” which were not explained by the
testimony concerning the operation of the device, and there were unresolved issues concerning
the capability and proper operation of the recording devices. 

Furthermore, the State presented no evidence to exclude the possibility that the tape
had been edited. There was no evidence of the process used to transform the data from the



hard drive to the VHS tape, the identity of the person who performed the transfer, or the
process by which the conversion from digital to analog format occurred.

Defendant’s conviction for theft of property of less than $300 was reversed, and the
cause was remanded for a new trial. 

(Defendant was represented by Assistant Defender Jack Hildebrand, Elgin.)
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§19-6
Re-opening Evidence, Rebuttal, Surrebuttal

People v. Ward, ___ Ill.2d ___, ___ N.E.2d ___ (2011) (No. 108690, 6/16/11)
If a defendant is tried on certain enumerated sex offenses, the State may introduce

evidence that the defendant also committed another of the specified sex offenses. Such
evidence may be admitted for any relevant purpose, including defendant’s propensity to
commit the charged offense.  725 ILCS 5/115-7.3(b). The statute also permits admission of
“evidence to rebut that proof or an inference from that proof.”  A balancing test is applied to
determine if a court should admit evidence pursuant to the statute, weighing the probative
value of the evidence against the undue prejudice it may produce against the defendant. 725
ILCS 5/115-7.3(c).

Enhancement of the jury’s truth-finding function is also a consideration in judging the
admissibility of evidence pursuant to §115-7.3. To perform its function of assessing the
credibility of witnesses, weighing the evidence, resolving conflicts in the evidence, and drawing
reasonable inferences from the evidence, the jury must have access to as much relevant,
admissible evidence as possible. Without that evidence, the reliability of the jury’s conclusions
are called into question. 

At defendant’s trial, the circuit court admitted evidence of defendant’s commission of
a separate sex offense as propensity evidence pursuant to §115-7.3, but barred the admission
of evidence that defendant had been acquitted of that offense.  Applying the balancing test of
§115-7.3(c), the Illinois Supreme Court concluded that it was error to bar the acquittal
evidence.

The probative value of the acquittal evidence was its ability to provide a more complete
context for the testimony of the other-crime complainant. The similarities between the two
crimes greatly enhanced the probative value of the other-crime evidence. Excluding evidence
that defendant had been acquitted of the other crime limited the jury’s ability to assess the
testimony of the other-crime complainant and may have enhanced her credibility because the
jury did not hear all of the evidence leading to defendant’s prior acquittal that could have
affected the jurors’ consideration of her credibility.  The complete absence of any reference to
the outcome in that case severely restricted defendant’s ability to provide context for her
allegations. The highly inflammatory nature of those allegations and the grave danger of
excessive sympathy for the alleged victim added to defendant’s need to counter the impact of
that evidence with the acquittal evidence.

There was also a readily-apparent potential for unfair prejudice to the defendant from
the other-crime complainant’s detailed testimony, followed by her statement that she had
previously testified in another case. Given the graphic nature of her depiction of the attack,
the jury would naturally assume that the State had pressed charges against the defendant,



and the jury would be left to speculate whether those charges were ongoing or had been
resolved.  Evidence that defendant had been acquitted of that assault would put to rest that
speculation. 

The jury would likely react to the testimony of the other-crime complainant with
sympathy for her and hatred for the defendant.  That evidence also seriously undercut
defendant’s consent defense. Due to the overly-persuasive probative value of propensity
evidence, the need to avoid unfair prejudice by providing a full context for that evidence is
evident. Fairness therefore required disclosure of the acquittal.

(Defendant was represented by Assistant Defender Jessica Pamon, Chicago.)

People v. Gonzalez-Carrera, 2014 IL App (2d) 130968 (No. 2-13-0968, 9/2/14)
1. Generally, the court has discretion to allow a litigant to reopen its case. The court’s

ruling on a motion to reopen the evidence will be reversed only if there is a clear showing of
abuse of discretion. Factors to be considered in determining whether to reopen a case include
whether the failure to introduce the evidence was inadvertent, whether the opposing party is
surprised or unfairly prejudiced, the importance of the new evidence, and whether cogent
reasons justified denying the motion to reopen. The trial court may permit the proofs to be
reopened after it has ruled on a motion to suppress, but also retains discretion to deny a
motion to reopen that is filed after a ruling has been issued.

2. The trial court did not abuse its discretion by denying leave to the State to reopen
the proofs where, after the trial court had ruled on the motion to suppress, the State sought
to reopen the evidence to present an entirely new theory on the validity of a traffic stop.
Generally, motions to reopen the evidence concern the theory which was previously argued,
not a completely new theory of the case.

Furthermore, the State’s attempt to reopen the evidence suggested that the officer in
question had been “less than truthful” when he testified that he made the stop because there
was a hole in the tail light cover on defendant’s vehicle. In its motion to reopen the proofs, the
State claimed that the officer knew at the time of the stop that defendant had just engaged
in a drug transaction, but had been instructed by the Department of Homeland Security not
to reveal that defendant was the subject of a drug investigation. The court stated:

Honesty and candor between law enforcement officers and
prosecutors is essential to the fair administration of justice. If an
ongoing investigation is in jeopardy of being derailed because of
an ongoing prosecution, there are legal options available to
postpone the disclosure, so long as the defendant’s rights are not
compromised. In short, lying under oath is never an option.

The order granting defendant’s motion to suppress was affirmed.

Top

§19-7
Objections and Offers of Proof

§19-7(a)
Objections

People v. Harris, 2014 IL App (2d) 120990 (No. 2-12-0990, 5/22/14)



1. To preserve an issue for appellate review, defendant must object at trial and include
the issue in a post-trial motion. Under Illinois Rule of Evidence 103(a)(1), to properly object
to the admission of evidence, a party must state the specific ground for the objection unless
the specific ground is apparent from the record.

Here, the record showed that the specific grounds for defendant’s objection (to the
admission of a logbook showing that a Breathalyzer machine had been certified as accurate)
was apparent from the context of the proceedings. When the State first attempted to enter the
logbook into evidence, defense counsel objected on hearsay grounds. (A logbook is hearsay and
thus would be admissible only where the State lays a proper foundation for its admission as
an exception to the hearsay rule.) The court sustained the hearsay objection and the State
attempted to lay a proper foundation.

Counsel again objected on the grounds that the logbook was not a business record. The
court overruled this objection. Counsel continued to object to testimony about the logbook and
the accuracy of the Breathalyzer, objections which the trial court characterized as a
“continuing objection to the admissibility” of the logbook. In the post-trial motion, counsel
preserved all objections made during trial, and during the hearing on the motion, counsel
stated that the State did not lay a proper foundation.

Although counsel may not have specifically stated during trial or in the post-trial
motion that she was objecting to the lack of a proper foundation, that ground was apparent
from the context of the proceedings. And both the State and the trial court understood the
nature of the objection. Defendant thus did not forfeit the issue.

2. Instrument logs certifying the accuracy of a Breathalyzer machine are hearsay, but
may be admitted under the business-records exception to hearsay if the State lays a proper
foundation. This foundation is laid by showing that the writing or record was made in the
regular course of business at the time of the event or transaction, or a reasonable time
thereafter. 720 ILCS 5/115-5(a). Illinois Rule of Evidence 803(6) similarly requires that a
business entry be made at or near the time of the event or transaction.

Here the State presented evidence that the entry in the instrument logbook (showing
that a Breathalyzer machine had been certified as accurate) was made in the regular course
of business, but no evidence that it was made at the time of the event or within a reasonable
time thereafter. The State thus failed to lay the necessary foundation. Without the logbook,
there was no evidence about the accuracy of the Breathalyzer machine, which in turn meant
the results of the Breathalyzer test could not be relied upon to find defendant guilty of driving
under the influence of alcohol. The court reversed his conviction and remanded for a new trial.

(Defendant was represented by Supervisor Josette Skelnik, Elgin.)

People v. Sims 2014 IL App (4th) 130568 (No. 4-13-0568, 5/6/14) 
The lack of a foundational objection does not relieve the State from its duty to satisfy

the reasonable doubt standard, because testimony might be so weak in its foundation that it
is incapable of satisfying the reasonable doubt standard. Generally, however, the lack of a
foundational objection means that the evidence becomes part of the record and may be given
whatever weight it is worth. 

(Defendant was represented by Assistant Defender Ryan Wilson, Springfield.) 
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§19-7(b)



Offers of Proof

People v. Patterson, 2014 IL 115102 (No. 115102, 10/17/14)
To preserve an appellate claim concerning the denial of a request to admit evidence,

a party is required to make a detailed and specific offer of proof if the record would otherwise
be unclear.

In defendant’s trial for aggravated criminal sexual assault, complainant testified that
defendant forced her to have vaginal intercourse, while defendant claimed there had been no
intercourse. The treating physician, a State’s witness, testified that complainant had some
cervical redness consistent with sexual intercourse.

Defendant attempted to introduce evidence that sperm (which did not belong to
defendant) was found in complainant’s vagina to show that she had engaged in sexual
intercourse with someone other than defendant in the days prior to the assault. Defendant
argued that although such evidence would normally be barred by the rape shield statute, he
had a constitutional right to introduce such evidence to refute the inference that complainant
had recent sexual intercourse with defendant by presenting evidence that she had intercourse
with someone else within 72 hours, which was about the amount of time, defense counsel
asserted, that sperm lasts in the vagina.

The court held that defendant failed to provide an adequate offer of proof to create an
appealable issue. The sole support for the proffered evidence was counsel’s speculation that
complainant’s cervical inflammation occurred three days before the alleged assault because
sperm could persist for 72 hours. Counsel offered no medical testimony to support his bare
assertion about the longevity of sperm or about the general persistence of cervical inflamation.

The court rejected defendant’s reliance on medical sources cited in the State’s appellate
brief indicating cervical inflammation can last three days. It was trial counsel’s burden to
provide a sufficiently detailed offer of proof at trial, not months or years later on appeal. When
evaluating an evidentiary ruling for abuse of discretion, the reviewing court must evaluate
that discretion in light of evidence actually before the trial judge.

Since defendant did not provide a sufficient offer of proof, his claim was not subject to
appellate review.

(Defendant was represented by Assistant Defender Chris Kopacz, Chicago.)

People v. Cerda, 2014 IL App (1st) 120484 (No. 1-12-0484, 3/7/14)
1. In sex offense prosecutions, the Rape Shield Statute bars the admission of evidence

about the prior sexual activity or reputation of the victim. There are two exceptions to this bar:
(1) when consent is an issue and defendant seeks to introduce prior sexual activity between
himself and the victim; or (2) when such evidence is constitutionally required to be admitted.
725 ILCS 5/115-7(a).

Since consent was not an issue in this case, defendant argued that the second exception
applied, and that he was denied his constitutional right to present a defense where the court
barred evidence that the victim’s initial outcry occurred shortly after she informed her mother
about her first sexual experience with a boy her own age. Defendant argued that this evidence
showed that the victim had a motive to fabricate her accusations against him.

 2. The State argued that the trial court properly barred the evidence since defendant
failed to make an adequate offer of proof. The Rape Shield Statute provides that no evidence
covered by the statute is admissible unless defendant makes an offer of proof at an in camera
hearing. The purpose of the hearing is to determine whether defendant has evidence to
impeach the witness if she denies prior sexual activity with defendant. 725 ILCS 5/115-7(b).



The court held that the hearing’s purpose only applies to the first exception, and thus
the statute is ambiguous as to whether it requires an offer of proof when the second exception
is at issue. Beyond the statutory requirement, however, when a trial court bars evidence, no
appealable issue exists in the absence of an offer of proof. The purpose of an offer of proof is
to: (1) disclose the evidence to the trial court so that it may take appropriate action; and (2)
provide the appellate court with an adequate record to determine whether there was error. By
failing to make an adequate offer of proof, a defendant forfeits any claims on appeal that the
trial court barred him from presenting evidence necessary to prove his case.

3. Here, defense counsel made an offer of proof by reading from a police report stating
that the victim “told her mom days before about having had sex for the first time with a boy
her own age.” The court held that this offer of proof provided no evidence that the victim’s
mother was angry about the consensual sexual experience and defendant only argued “weakly”
that the mother “could have been” angry. As a result, the offer of proof did not support
defendant’s proposed argument that the victim’s accusations were motivated by a desire to
deflect her mother’s anger about the sexual encounter. The trial court thus did not abuse its
discretion in excluding the evidence.

(Defendant was represented by Assistant Defender Sarah Curry, Chicago.)

People v. Pelo, 404 Ill.App.3d 839, 942 N.E.2d 463 (4th Dist. 2010)  
1. Evidence is relevant when it renders a matter of consequence more or less probable

or tends to prove a fact in controversy.
There was no error in the admission of evidence of pornography found on defendant’s

computer depicting violence against women, bondage, sadism, and rape, where a significant
portion depicted vaginal or anal penetration by a finger or foreign object. This evidence tended
to prove defendant’s identity as the perpetrator of the sexual assaults, as the perpetrator
emulated the acts and scenarios depicted in the pornography, showed a particular interest in
that type of activity, and said it gave him pleasure. It was irrelevant that there was no
evidence that defendant viewed the pornography contemporaneously to the sexual assaults.

2.  An issue regarding the admissibility of evidence is preserved for review only is there
is an adequate offer of proof.  A formal offer of proof is the traditional method of making an
offer of proof. It consists of eliciting the testimony of the witness sought to be introduced
outside the presence of the jury. An alternative method is an informal offer of proof made by
counsel informing the court with particularity: (1) what the testimony will be; (2) by whom it
will be presented; and (3) its purpose.  An informal offer of proof is insufficient if it merely
summarizes the testimony in a conclusory manner or offers unsupported speculation regarding
what the testimony will be.

Any error in the exclusion of testimony of an expert was waived where counsel made
no formal offer of proof after the court deemed counsel’s informal offer insufficient to inform
the court of the nature of the evidence sought to be introduced.

(Defendant was represented by Assistant Defender Ryan Wilson, Springfield.)

People v. Shenault, 2014 IL App (2d) 130211 (No. 2-13-0211, 12/23/14)
1. Ordinarily, an offer of proof is necessary to preserve a claim of error arising from the

exclusion of evidence. An offer of proof informs the trial judge and opposing counsel of the
nature of the offered evidence and provides the reviewing court with a record on which it can
determine whether exclusion of the evidence was erroneous and prejudicial.

Defendant was charged with resisting or obstructing a peace officer by driving away
from a traffic stop without authorization. Defendant claimed that she heard the officer say



that “you” are free to go, and believed that his remark referred to her. The trial court
sustained hearsay objections when the defense sought to elicit the officer’s remarks from other
witnesses.

The court concluded that in the absence of an offer of proof, it could not determine
whether the testimony which defendant sought to elicit would have had any appreciable value
to corroborate defendant’s testimony or whether exclusion of the testimony caused prejudice.

2. The court also found that the failure to make an offer of proof cannot be evaluated
under the plain error rule. The first step in applying the plain error doctrine is determining
whether reversible error occurred. Where the issue is whether evidence was improperly
excluded, the failure to make a proper offer of proof prevents the court from making such a
determination.

(Defendant was represented by Assistant Defender Richard Harris, Elgin.)
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§19-8
Evidence of Character

§19-8(a) 
Generally

Top

§19-8(b)
Defendant’s Character

People v. Cervantes, 2014 IL App (3d) 120745 (No. 3-12-0745, 12/3/14)
When a defendant raises a theory of self-defense, the victim’s violent character is

relevant to the issue of which party was the initial aggressor. But evidence of defendant’s
violent character is admissible only when the defendant puts his own character at issue by
introducing evidence that he is peaceful. People v. Devine, 199 Ill. App. 3d 1032 (3rd. Dist.
1990); People v. Harris, 224 Ill. App. 3d 649 (3rd. Dist. 1992).

In his jury trial for first degree murder, defendant raised self-defense and argued that
the victim was the initial aggressor. To support his defense, he introduced evidence that the
victim had a violent character. In rebuttal, the State was allowed to introduce three prior
convictions of defendant for crimes of violence.

The Appellate Court held that the introduction of the prior crimes evidence was
improper. The defense strategy focused on the victim’s violent character but did not attempt
to prove defendant’s peaceful character. Accordingly, defendant’s prior convictions were not
admissible. The court specifically rejected the State’s argument that when a defendant
remains silent about his own character he is suggesting that he is peaceful. This argument
ignores, and is contrary to, the presumption of innocence and the right to remain silent.

The erroneous admission of other crimes evidence creates a high risk of prejudice and
ordinarily calls for reversal. Here the prejudice caused by the improper introduction of three



prior convictions for violent crimes was magnified when the trial court gave an improper jury
instruction that allowed the jury to consider as substantive evidence three other prior
convictions that were properly admitted only to impeach defendant. Consequently, the
Appellate Court reversed defendant’s conviction and remanded for a new trial.

The dissenting justice would have held that Devine and Harris were wrongly decided
and that the prior convictions were admissible. A defendant who raises an initial aggressor
self-defense argument, but remains silent about his character at trial, necessarily suggests
that he is peaceful. It would be “illogical and unfair” to allow defendant to introduce evidence
of the victim’s past violent acts but prevent the State from introducing similar evidence about
the defendant.

(Defendant was represented by Assistant Defender Mark Fisher, Ottawa.)

People v. Mandarino, 2013 IL App (1st) 111772 (No. 1-11-1772, 6/28/13)
Defendant, a former police officer, was prosecuted for aggravated battery after he beat

a motorist with a collapsible baton during a traffic stop. On appeal, defendant argued that the
trial erred by admitting lay opinion that defendant’s use of force against the motorist was
unreasonable and unnecessary. 

The Appellate Court concluded that defendant forfeited the issue where he did not
argue at trial or in the post-trial motion that the testimony was inadmissible lay opinion.
Furthermore, even if lay opinion was improperly admitted, the plain error rule did not apply
where the evidence was not closely balanced. 

In the alternative, the lay opinion was admissible on two theories - to rebut character
evidence and under the doctrine of curative admissibility. 

1. The court concluded that the defense introduced character testimony by eliciting
evidence of defendant’s exceptional performance and service records. Character evidence is
generally inadmissible in a criminal trial unless introduced by the defendant, in which case
the State is permitted to respond by offering its own character evidence. (Illinois Rule of
Evidence 404). Here, the State rebutted the defense evidence of the accused’s good character
by showing that in light of the incident leading to the instant charges, the witness no longer
viewed defendant as an excellent officer. 

2. The evidence was also admissible under the curative admissibility doctrine, which
allows the State to respond on redirect examination where the defendant has opened the door
to a particular subject, even if the response elicits what would otherwise be inadmissible
evidence. The purpose of the curative admissibility doctrine is to shield a party from unduly
prejudicial inferences raised by the other side. Whether to allow curative evidence lies in the
sound discretion of the trial court. 

The court concluded that admitting the lay opinion of the witness, a deputy chief,
“allowed the State to cure any impression . . . that [the witness] still regarded [defendant] to
be an outstanding officer.” 

Top

§19-8(c)
Witness’s Character



Top

§19-8(d)
Complainant’s Character

People v. Salcedo, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2011) (No. 1-08-3148, 6/9/11)
Where self-defense is properly raised, the defendant may offer evidence of the

complainant’s aggressive and violent behavior for two purposes: (1) to demonstrate that
defendant’s knowledge of the complainant’s tendencies affected his perception of and reaction
to the complainant’s behavior, and (2) to support defendant’s account of the events where there
are conflicting accounts as to which party was the initial aggressor.  (People v. Lynch, 104
Ill.2d 194, 470 N.E.2d 1018 (1984)).  Where the evidence is admitted for the first purpose, the
defendant must have knowledge of the complainant’s violent nature. When evidence is
admitted for the second purpose, however, the defendant’s knowledge of the complainant’s
violent character is irrelevant. 

Defendant claimed that the instant offense occurred when the complainant
intentionally drove his car into the defendant’s car while the two were traveling down a
Chicago street.  Defendant claimed that he shot the complainant in self-defense after he saw
what he believed to be a handgun in the complainant’s hand. 

The court concluded that the trial judge did not err by refusing to allow the defense to
present testimony from the complainant’s girlfriend concerning a prior incident in which the
complainant intentionally drove into another car because he was angry at the girlfriend.
Because defendant did not know the complainant or that he allegedly was of violent character,
the first purpose was inapplicable. The court also concluded that the evidence was
inadmissible under the second theory of Lynch because there was no indication that the prior
incident occurred while the car was traveling on a road or was occupied.  The court stated: 

An individual’s tendency to exercise aggression against an
inanimate object such as a parked car does not inherently
increase the likelihood that the individual exercised aggression
against another person . . .  The fact that the complainant hit a
parked car out of anger with his girlfriend does not even remotely
tend to prove that he was aggressively driving his vehicle in a
manner to threaten and/or injure the defendant [and was
therefore the aggressor in the incident leading to the offense]. 

Defendant’s convictions for first degree murder and aggravated battery with a firearm
were affirmed. 

(Defendant was represented by Assistant Defender Michael Soukup, Chicago.) 

Top

§19-9
Evidence of Escape, Flight, Tampering with Evidence and Witnesses



§19-9(a) 
Escape

Top

§19-9(b)
Flight

People v. Wilcox, 407 Ill.App.3d 151, 941 N.E.2d 461 (1st Dist. 2010) 
1. Whether an inference of guilt may be drawn from evidence of flight depends upon

whether the defendant knew that a crime had been committed and that he or she was a
suspect. The evidence did not support an inference that defendant’s flight showed guilt of
murder - defendant had been told that police were looking for him, but not that he was a
suspect for murder, and he believed that police wanted to talk to him about the violation of an
I-bond in an unrelated arrest. The court acknowledged that defendant obtained false
identification several years after he fled, but held that “[i]f defendant had been fleeing from
the murder, he most likely would not have waited so long to obtain fake identification.” 

Because the evidence did not support an inference that defendant fled Illinois to avoid
arrest for the murder in question, the trial court erred by admitting the evidence of flight.
Furthermore, because the evidence was prejudicial, the evidence was closely balanced, and
during closing argument the State relied heavily on defendant’s flight, the plain error rule
applied. 

2. An out-of-court statement offered to establish the truth of the matter asserted is
hearsay and is generally inadmissible. However, in the interests of justice, an out-of-court
statement which is against the declarant’s penal interest is admissible if there are sufficient
indicia of trustworthiness. Factors considered in determining whether an out-of-court
statement is sufficiently trustworthy to be admitted include whether: (1) the statement was
made spontaneously to a close acquaintance shortly after the crime; (2) the statement is
corroborated by other evidence; (3) the statement was self-incriminating and against the
declarant’s penal interest; and (4) there is an adequate opportunity to cross-examine the
declarant. These four factors are merely guidelines; all four need not be present for a
statement to be admitted. The primary consideration is whether the statement was made
under circumstances which provide objective indicia of trustworthiness. 

Where a witness provided the defense with a signed statement in which he said a third
person admitted shooting the decedent, the trial court erred by finding that the statement was
insufficiently reliable to be admitted. The parties agreed that the statement was self-
incriminating and against the declarant’s penal interest, and that the declarant was available
for cross-examination. Thus, the third and fourth factors were satisfied.

Furthermore, the first factor was satisfied because the statement was made
spontaneously to a close acquaintance shortly after the shooting in question. Although the
record did not show the relationship between the declarant and the witness who gave the
signed statement, defense counsel informed the court that if the witness was permitted to
testify he would state that he and the declarant were active members of the same gang and
knew each other well enough that the declarant knew where to find the witness at a particular
time. 

The second factor requires that the statement be sufficiently corroborated to show that



it was reliable. Under Illinois law, only “some” corroborating evidence need be present. The
trial court should admit the statement if the question of corroborating evidence is close. 

The court found that sufficient corroboration was present. First, the declarant’s
description of the shooting was corroborated by expert testimony concerning the decedent’s
wounds. Second, the statement was consistent with the trial testimony except the testimony
which identified defendant as the shooter, which the defense claimed was fabricated and
which the third party statement directly rebutted. 

Because the third party’s statement was sufficiently reliable to be admitted, the trial
court abused its discretion by granting the State’s motion in limine and barring the statement. 

Defendant’s convictions were reversed and the cause remanded for a new trial. 
(Defendant was represented by Assistant Defender Jonathan Steffy, Chicago.)

Top

§19-9(c)
Tampering

Top

§19-10
Out of Court Statements Generally

§19-10(a) 
Definition of Hearsay

People v. Leach, 2012 IL 111534 (No. 111534, 11/29/12)
1. 725 ILCS 5/115-5.1 provides that reports of autopsies “kept in the ordinary course

of business of the coroner’s office” and “duly certified” are admissible in “any civil or criminal
action.” Ill. R. Evid. 803(6) provides for admission as an exception to the hearsay rule of
records of regularly conducted activities if kept in the normal course of business, “but not
including in criminal cases medical records.” Ill. R. Evid. 803(8) codifies the long-standing
hearsay exception for records “of public offices or agencies, setting forth . . . matters observed
pursuant to duty imposed by law as to which matters there was a duty to report, excluding,
however, police accident reports and in criminal cases medical records and matters observed
by police officers and other law enforcement personnel.”

Under these statutes and Ill. R. Evid. 803, autopsy reports are admissible as an
exception to the hearsay rule. Autopsy reports are not medical reports because a deceased
person is not a patient and the medical examiner is not the deceased’s doctor.

2. Upon review of post-Crawford decisions up to and including Williams v. Illinois,
567 U.S. ___, 132 S. Ct. 2221, ___ L.Ed.2d ___ (2012), the Illinois Supreme Court concluded
that there is a split of opinion among the justices of the United States Supreme Court
regarding when out-of-court statements qualify as testimonial. Eight of the justices conclude
that statements may be testimonial if obtained (1) for the primary purpose of accusing a
targeted individual of engaging in criminal conduct, or (2) for the primary purpose of providing



evidence in a criminal case. These are objective tests looking for the primary purpose that a
reasonable person would have ascribed to the statement, taking into account all of the
surrounding circumstances. In the view of Justice Thomas alone, the test of whether an out-of-
court statement is testimonial is the degree of solemnity and formality under which it was
made. Whether a defendant’s Sixth Amendment confrontation right was violated is a question
of law reviewed de novo.

Under any of these tests, business records will rarely qualify as testimonial statements
because they are prepared in the routine course of the operation of the business activity or the
public office or agency, rather than for the purpose of admission against a criminal defendant. 

Under state law, a coroner must conduct an investigation into the circumstances of a
death if any one of five enumerated conditions exists. 55 ILCS 5/3-3013. The medical
examiner’s office does not act as an agent of law enforcement, but is charged with protecting
the public health by determining the cause of a death. An autopsy report is prepared in the
normal course of operation of the medical examiner’s office, to determine the manner and
cause of death, which, if determined to be homicide, could result in charges being brought.
Even where foul play is suspected, an autopsy might exonerate a suspect. Autopsy reports are
not usually prepared for the sole purpose of litigation, even though they might eventually be
used in litigation of some sort.

Thus the primary purpose of preparing an autopsy report is not to accuse a targeted
individual of engaging in criminal conduct or to provide evidence in a criminal trial. Neither
is an autopsy report certified or sworn in anticipation of its being used as evidence.
Considering the split of opinion among the justices of the United States Supreme Court, the
Illinois Supreme Court concluded that, while it was not prepared to say that an autopsy report
could never be testimonial in nature, autopsy reports prepared in the normal course of
business of a medical examiner’s office are nontestimonial. They are not rendered testimonial
merely because the examiner conducting the autopsy is aware that the police suspect homicide
and that a specific person might be responsible.

(Defendant was represented by Assistant Defender Carolyn Klarquist, Chicago.) 

In re Jovan A., 2014 IL App (1st) 103835 (No. 1-10-3835, 2/13/14)
The Appellate Court reversed the minor’s delinquency adjudication and remanded for further

proceedings after finding that the trial judge improperly relied on inadmissible hearsay to establish the
minor’s guilt. 

1. Hearsay is an out-of-court statement offered to prove the truth of the matter asserted. Generally,
hearsay is inadmissible unless it falls within a recognized exception to the hearsay rule. One such exception
permits a police officer to testify about information received during the course of an investigation in order
to explain why he or she made an arrest or took steps in the investigation. Such testimony is not offered to
show the truth of the matters asserted, but merely to show the steps which the officer performed. 

However, the exception does not allow an officer to testify to information beyond what is necessary
to explain his or her actions. Similarly, the officer may not testify about the content of any statements he
received. 

2. The exception for statements made in the course of an investigation has been applied only to
testimony by law enforcement officers, and not to testimony by lay witnesses who conducted private
investigations. The court found that it need not consider the State’s argument that the exception should be
extended to lay witnesses because even if the exception did apply, the testimony in this case would have
exceeded the scope of the exception. The witness testified not only to the steps which she took in her private
investigation, but also to the content of the craigslist.org advertisement which led her to a bicycle which had
been stolen a few minutes earlier. 

3. A police officer testified that the lay witness told him that a stolen bicycle was being sold on



craigslist.org. The officer testified that he viewed the website, found a telephone number, and obtained
related names, addresses and car registration information. The officer also testified that when he arrested the
respondent he called the phone number listed in the advertisement, and the respondent’s cellular phone rang. 

The Appellate Court concluded that because the detective was a police officer acting in the line of
duty, the “course of an investigation” exception applied to the portions of his testimony stating that he
viewed the advertisement, obtained information concerning a car, went to a particular address where he
observed the car, and arrested the respondent. Such testimony qualified for the investigation exception
because it explained the steps the detective took which resulted in the respondent’s arrest. 

However, the trial court improperly admitted other portions of the detective’s testimony, including
that the layperson told him that the bicycle was being sold on craigslist.org, the detective called the number
listed in the advertisement, and the respondent’s cellular phone rang. The court stressed that the investigation
exception does not allow an officer to testify to the content of a statement, and that the content of the
advertisement related directly to the essence of the dispute at trial - whether the respondent was the person
who stole the bicycle. Furthermore, the content of the advertisement was not necessary to explain the course
of the detective’s investigation. 

4. Erroneous admission of hearsay requires reversal unless the record shows that the error was
harmless. To determine whether this standard has been satisfied, the reviewing court must ask whether there
is a reasonable probability that the trier of fact would have been acquitted had the hearsay been excluded. 

The court concluded that the erroneous admission of the hearsay was not harmless where, although
there was some evidence that the bicycle in question was the one which had been stolen a few minutes
earlier, the trial court’s oral pronouncement showed that it relied not on the properly admitted evidence but
entirely on the improper hearsay, which it considered for its truth. Under these circumstances, there was a
reasonable probability that the trier of fact would have acquitted the respondent had the hearsay been
excluded.

The court acknowledged that there is a presumption that a trial judge sitting as trier of fact
considered only competent evidence. The court concluded that the presumption was overcome because the
record affirmatively showed that the judge considered the hearsay for its truth when it found that the
respondent had stolen the bicycle. The Appellate Court acknowledged that had the trial court based its
finding solely on admissible evidence, reversal would not be required.

(Defendant was represented by Assistant Defender Peter Sgro, Chicago.)

People v. Bailey, 409 Ill.App.3d 574, 948 N.E.2d 690 (1st Dist. 2011) 
1.  Hearsay is an out-of-court statement offered in court to prove the truth of the matter

asserted.  Out-of-court statements offered for a purpose other than to prove the truth of the
matter asserted, such as to show the effect on the listener’s state of mind, or to show why the
listener acted the way that he or she did, are not hearsay. 

The court rejected the defendant’s argument that the out-of-court statements she
sought to admit were not hearsay because they were offered to explain defendant’s conduct. 
As there was no evidence that defendant actually heard these statements, the evidence could
not be used to show its effect on defendant, and it was inadmissible hearsay.

2.  Out-of-court statements that have independent legal significance as “words of
contract” are not hearsay.  Kukla Press, Inc. v. Family Media, Inc., 133 Ill.App.3d 939, 479
N.E.2d 1116 (1st Dist. 1985).  The out-of-court statements that defendant sought to admit
were not admissible as non-hearsay words of contract because they did not purport to
authorize defendant to do anything. 

(Defendant was represented by Assistant Defender Adrienne River, Chicago.)

People v. Davis, 2014 IL App (4th) 121040 (No. 4-12-1040, 12/8/14)
Defendant argued that his trial counsel was ineffective for failing to object to the



introduction of a text message used to prove his intent to deliver cocaine. The State introduced
evidence that a detective searched defendant’s cell phone and found a text message asking to
meet defendant “for a 30 or a 40.” During defendant’s interrogation (recorded on video and
played at trial), the detective confronted defendant with this message. The detective then
testified that he believed this message was about trying to purchase $30 or $40 of cocaine.

Defendant argued that counsel should have objected to the text message on three
grounds: (1) lack of foundation; (2) violation of the best evidence rule; and (3) hearsay. The
Appellate Court held that counsel was not ineffective since none of these objections would have
succeeded.

1. The court rejected the foundation argument because it rested on a faulty assumption
that the State had to lay a foundation for the introduction of a document. The State, however,
never introduced any document. It simply played a video of the interrogation where the
detective confronted defendant with the text message and then asked the detective what the
message meant. Once the detective testified that he had read the message, there was a proper
foundation for him to testify about its contents.

2. The court rejected the best evidence rule argument because it only applies when the
contents of a writing are at issue. Here the State did not try to prove the content of the text
message; it instead used the text message as circumstantial evidence that defendant intended
to deliver cocaine. The actual content of the message did not matter.

3. Finally, the court rejected the hearsay argument because the detective’s testimony
about the contents of the text message was not offered to prove the truth of the matter
asserted in the message. Instead, it was offered to show police investigation and
circumstantial evidence of defendant’s intent.

Defendant’s conviction was affirmed.
(Defendant was represented by Assistant Defender Daaron Kimmel, Springfield.)

People v. Hill, 2014 IL App (2d) 120506 (No. 2-12-0506, 3/31/14)
1. Hearsay is an out-of-court statement offered to prove the truth of the matter

asserted. Statements which are offered for a reason other than to prove the truth of the matter
asserted are not hearsay and are generally admissible. 

Under Illinois Rule of Evidence 803(3), statements concerning the declarant’s then
existing state of mind, emotion, sensation, or physical condition are admissible under the
“state of mind” exception to the hearsay rule. However, a hearsay statement is not admissible
to prove the state of mind, emotion, sensation, or physical condition of a person other than the
declarant.

By contrast, a statement is not hearsay if it is offered to show the effect of the
statement on the listener’s state of mind or to explain why the listener acted as he did. Thus,
a statement may be admissible to show that it gave rise to a motive on the part of a person
who heard the statement.

2. The trial court properly admitted notes which the decedent wrote before she died in
a fire which defendant was charged with setting. The notes indicated that the decedent
intended to end her relationship with defendant. 

The evidence showed that defendant and the decedent were arguing in the apartment
before the fire broke out, neighbors saw defendant’s car speed away moments before the fire
was first observed, and the decedent’s handwritten notes were likely seen by the defendant
because they were found in areas of the home where he had necessarily been during and after
the argument. The court concluded that the notes were admissible on two theories - to show
the decedent’s state of mind, and to show the effect of the notes on defendant, including



creating a motive to murder the decedent. 
Defendant’s convictions for first degree murder and aggravated arson were affirmed.
(Defendant was represented by Assistant Defender Bruce Kirkham, Elgin.)

People v. Jenkins, 2012 IL App (2d) 091168 (No. 2-09-1168, 1/19/12) 
Defendant was convicted of obstructing justice based on responding falsely to a police

officer’s questioning concerning whether he had a son who drove a particular car. On appeal,
he argued that the trial court erred by excluding the testimony of the son and of defendant’s
wife concerning the questions asked by the officer and the answers given by the defendant.
Defendant’s wife was present during the conversation, and defendant’s son overheard the
conversation because he was talking to his father over a cell phone when the police
approached. At trial, the judge found that the testimony of the defendant’s wife and son
concerning the conversation was inadmissible hearsay. 

1. The trial court erred by excluding the anticipated testimony of defendant’s son and
wife as hearsay. Hearsay is an out-of-court statement offered to establish the truth of the
matter asserted. An out-of-court statement used for a purpose other than to prove the truth
of the matter asserted is not hearsay. 

The court concluded that the testimony of the defendant’s wife and son was not
hearsay. First, all three witnesses witnessed the conversation between the officer and the
defendant - defendant and his wife were eyewitnesses, and the son overheard the conversation
over the cell phone by which he was conversing with his father. As occurrence witnesses, all
three could testify to the version of events they witnessed. 

Furthermore, the trial court erred by finding that testimony about defendant’s
statements to the officer would have been hearsay. The dispute at trial concerned what
questions were asked by the officer and what answers were given by the defendant. Testimony
about defendant’s statements to the officer were not offered to prove the truth of those
statements, but to rebut the officer’s testimony that defendant made the statements which the
State claimed were false. 

2. Defendant was prejudiced by the exclusion of his wife and son’s testimony, because
he was required to testify to fill the “significant gaps” in his defense which existed because his
witnesses were not allowed to testify. Thus, reversal was required.  

(Defendant was represented by Assistant Defender Patrick Carmody, Elgin.)

People v. Littleton, 2014 IL App (1st) 121950 (No. 1-12-1950, 6/26/14)
At defendant’s trial for robbery, the State presented other crimes evidence to prove

modus operandi. As part of that evidence, the State presented testimony from two retired
police officers recounting statements from nine people concerning offenses to which defendant
entered guilty pleas several years earlier. The State contended that the statements were not
hearsay because they were offered as proof of modus operandi rather than to prove the truth
of the matters asserted. The Appellate Court rejected this argument and held that the
testimony contained inadmissible hearsay.

1. Hearsay consists of an out of court statement offered to prove the truth of the matter
asserted. An out-of-court statement is not hearsay if it is offered for some reason other than
to prove the truth of the matter asserted.

Thus, out-of-court statements concerning other crimes are not hearsay if offered to
prove something other than that the crime occurred. For example, in People v. Moss, 205
Ill.2d 139, 792 N.E.2d 1217 (2001) and People v. Lovejoy, 235 Ill.2d 97, 919 N.E.2d 843
(2009), statements concerning alleged sexual assaults were properly admitted at murder trials



not to show that the sexual assaults had occurred, but to show the defendants’ motives to kill
persons who could have been witnesses at trials for sexual assaults.

2. By contrast, statements about unrelated crimes are hearsay if offered to prove that
in fact the other crimes occurred. The modus operandi exception to the rule against other
crimes evidence allows admission of other crimes to prove the identity of a perpetrator, on the
theory that if one crime is committed in a unique way it is likely that another crime committed
in the same way was the work of the same person. A pattern which gives rise to an inference
of the perpetrator’s identity exists only if the statements about the other crimes are true. If
the statements about the other crimes are not true, there is no unique pattern of crime that
would support the modus operandi exception.

Thus, statements presented in support of the modus operandi exception are offered to
prove the truth of the matter asserted - that the other crimes occurred in a particular fashion.
Such statements constitute hearsay and are inadmissible unless a hearsay exception applies.

3. Noting that no Illinois court has recognized an exception to the hearsay rule for
statements offered to prove modus operandi, the court declined to create such an exception.

4. However, the erroneous admission of hearsay in this case was clearly harmless
where the improper evidence was not a significant factor in the conviction, the properly-
admitted evidence was overwhelming, and the improper evidence was largely cumulative.
Defendant’s conviction was affirmed.

(Defendant was represented by Assistant Defender Rachel Kindstrand, Chicago.)

People v. McNeal, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2010) (No. 1-08-2264, 9/30/10),
superceded by 405 Ill.App.3d 647, 955 N.E.2d 32

1. Hearsay is an out-of-court statement offered to prove the truth of the matter
asserted. The testimony of a nurse regarding the statements of the complainant contained in
the triage notes of another nurse was not hearsay. The testimony was not offered for the truth
of the matter asserted, but to explain the actions of the nurse in treating the complainant.

2. Even if the testimony of the nurse regarding the triage notes was hearsay, it was
properly admitted as an exception to the hearsay rule pursuant to 725 ILCS 5/115-13, which
authorizes admission of statements of sexual assault victims made to medical personnel for
purposes of medical diagnosis and treatment.

3. Admission of the testimony of the nurse regarding the triage notes did not violate the
Sixth Amendment Confrontation Clause because the notes were not testimonial hearsay.  To
determine whether hearsay is testimonial, the focus is on whether, at the time the statement
was made, the declarant was acting in a manner analogous to a witness at trial, describing or
giving information regarding events that had previously occurred. When the statement is the
product of questioning by persons other than law enforcement personnel, the proper focus is
the intent of the declarant. The inquiry is whether the objective circumstances would lead a
reasonable person to conclude that the statement would be used against the defendant.

The court considered the declarant to be the nurse who prepared the triage notes and
concluded that because her intent was to gather information for treatment and not
prosecution, the notes were not testimonial.

4. A fingerprint examiner should not be permitted to testify that a print found at the
scene matches the fingerprint of the defendant where the examiner did not testify to and made
no notes of the points of comparison the examiner found. Absent this foundation, the testimony
deprives defendant of the means to challenge the conclusion drawn by the examiner. The court
found no plain error because the evidence was not closely balanced and the error did not
impact the fairness of the trial. 



(Defendant was represented by Assistant Defender Gilbert Lenz, Chicago.)

People v. Miller, 2013 IL App (1st) 110879 (No. 1-11-0879, 6/28/13)
1. The trial court committed plain error at defendant’s trial for aggravated possession

of a stolen motor vehicle where it sustained a hearsay objection when the defense asked the
owner of the car whether she learned, after reporting that the car was missing, that her
husband had in fact sold it. The Appellate Court concluded that the question did not
necessarily call for a response based on an out-of-court statement, because the record did not
indicate how the witness would have come to know that her husband had sold the vehicle.
Furthermore, even had the witness learned of the sale from an out-of-court statement, the
question would have been proper because it was intended to show the witness’s state of mind
rather than to prove the truth of the matter asserted – that the car had in fact been sold. The
court stressed that the evidence would have been central to the case because the owner’s belief
that the vehicle had been sold would have rebutted inferences that the car was stolen or that
defendant had knowledge of the theft. 

2. The court concluded that reversal was required by the cumulative effect of the
exclusion of the evidence and the trial judge’s reliance on an incorrect recollection of a
witness’s testimony. Defendant was prejudiced by the errors because the evidence was closely
balanced on whether the defendant was a bona fide purchaser, defendant rebutted the
inference that he knew the vehicle was stolen by calling witnesses who testified that the
vehicle had been purchased from the owner’s husband, and defendant’s explanation was
reasonable and could have convinced a reasonable trier of fact. 

3. The court rejected the State’s argument that defendant’s flight at the time of his
arrest was evidence of consciousness of guilt. Defendant was initially pursued because of a
traffic violation, and it could not be said on the record that the attempt to elude the police was
motivated by knowledge that the vehicle was stolen rather than by a desire to avoid a traffic
citation. The court also noted that defendant’s alleged statement admitting that he knew the
car was stolen was inadmissible because it was elicited during custodial interrogation
conducted in the absence of Miranda warnings. 

Defendant’s conviction for aggravated possession of a motor vehicle was reversed, and
the cause was remanded for a new trial. 

(Defendant was represented by Assistant Defender Kathleen Hill, Chicago.)

People v. Munoz, 398  Ill.App.3d 455, 923 N.E.2d 898 (1st Dist. 2010) 
1. Hearsay is defined as an out-of-court statement offered to prove the truth of the

matter asserted. Hearsay is inadmissible unless it falls within an exception to the hearsay
rule. The trial court’s evidentiary rulings on the admissibility of hearsay are reviewed for
abuse of discretion.

Under the “state of mind” exception to the hearsay rule, a hearsay statement may be
admissible if it expresses the declarant’s state of mind at the time of the utterance, the
declarant is unavailable to testify, there is a reasonable probability that the hearsay
statements are truthful, and the statements are relevant to a material issue in the case. 

2. The trial court erred by allowing the State’s key witness to testify that at various
times before her death, the decedent had stated that: (1) she was tired of her relationship with
the defendant, and (2) defendant was jealous and always wanted to know where she was and
what she was doing. Because the “state of mind” exception authorizes the admission of hearsay
only if the declarant’s state of mind is relevant to a material issue, the decedent’s hearsay
statements would be admissible only if her state of mind was relevant, and even then only to



prove that state of mind. 
The court acknowledged it had previously ordered a new trial because the trial court

excluded the declarant’s statements indicating that she was in a suicidal state of mind. Such
statements were highly relevant to a material issue in the case – whether a murder occurred.
By contrast, hearsay concerning the declarant’s belief that the defendant was jealous had no
relevance and should not have been admitted. 

The court concluded that the State attempted to use the hearsay evidence as a “back
door” method of proving the truth of the hearsay – that defendant was jealous – and that he
therefore had a motive to kill the decedent.

The court rejected the argument that the error was harmless, noting that the evidence
was closely balanced and the hearsay went to an alleged motive.

3. The conviction should also be reversed on an independent ground - because a
detective who interrogated defendant on the night of his arrest testified that he informed
defendant that he did not believe defendant was telling the truth, that defendant changed his
story three times, and that in the detective’s opinion defendant did not “ever” tell the truth on
the night of the arrest. 

Under Illinois law, a witness is not permitted to comment on the veracity or credibility
of another witness. The court rejected the argument that the detective was merely explaining
the investigative procedure, noting that on redirect the detective said that he “simply did not
believe that the defendant ever told him the truth that night.” The court also noted that the
statement was specifically elicited by the prosecutor and had no legitimate purpose. 

Due to the closeness of the evidence, the court found that plain error occurred. The
court stressed that the error was particularly prejudicial because: (1) the ultimate issue was
the relative credibility of the witnesses, and (2) the detective was an “authority figure” whose
opinion of defendant’s credibility was likely to be taken seriously by the jury. 

4. The court also noted that an expert witness phrased her opinion of the cause of death
in language which “echoed” the reasonable doubt standard. The court stated that on retrial,
the witness should refrain from testifying that she believed “beyond a reasonable degree of
medical certainty” that the death was the result of a homicide. 

People v. Prather, 2012 IL App (2d) 111104 (No. 2-11-1104, 10/29/12)
1. Evidence that is offered to show a person’s knowledge or awareness of a circumstance

and not to establish the truth of the circumstance is not hearsay.
The testimony of the complaining witness that she used a home pregnancy test and

showed the positive result to the defendant was not hearsay where it was offered only to prove
defendant’s awareness of her pregnancy, and not that she was in fact pregnant. Because the
evidence was being offered to prove only notice or knowledge, not a substantive fact, the State
was not required to provide any foundation establishing that the home pregnancy test was in
working order and used properly.

2. The test of Frye v. United States, 293 F. 1013 (1923), which governs the
admissibility of scientific testimony, is codified by Illinois Rule of Evidence 702. Rule 702
states: “Where an expert witness testifies to an opinion based on a new or novel scientific
principle, the proponent of the opinion has the burden of showing the methodology or scientific
principle on which the opinion is based is sufficiently established to have gained general
acceptance in the particular field in which it belongs.” 

This rule only refers to expert testimony, but has also been applied to technologies used
by non-experts. The Frye standard has two parts: general acceptance and new or novel. A
court need not determine if the scientific principle has general acceptance unless it is new or



novel. 
A trial court’s determination of whether a Frye hearing is necessary is reviewed de

novo. In conducting de novo review, the reviewing court may consider not only the trial court
record but also, where appropriate, sources outside the record, including legal and scientific
articles, as well as court opinions from other jurisdictions.

No Frye hearing was required to establish the admissibility of evidence of a home
pregnancy test because the technology of a home pregnancy test is not new or novel. The basic
principle involved has been known since the 1920s and the methodologies involved were
developed in the 1970s. The tests have been in wide use for over 30 years.

(Defendant was represented by Assistant Defender Steve Wiltgen, Elgin.)

People v. Sundling, 2012 IL App (2d) 070455-B (No. 2-07-0455, 1/31/12)
1. In People v. Kitch, 239 Ill.2d 452, 942 N.E.2d 1235 (2011), the Supreme Court held

that the defense has an adequate opportunity to cross-examine, and the Confrontation Clause
is therefore satisfied, where the witness testifies on direct examination in sufficient detail to
establish each element of the charged offenses. Here, the Confrontation Clause was satisfied
where the victim testified and was subject to cross-examination, although the witness had
gaps in his memory, because those gaps did not reach the point that the witness provided
insufficient detail to permit cross-examination. The eight-year-old witness, who was four years
old at the time of the alleged sexual abuse, testified that he remembered meeting the
defendant and remembered wrestling with him, but could not remember where the defendant
touched him or whether defendant said anything. 

Because the witness testified and willingly responded to all questions asked on direct
examination, and was available for cross-examination had defense counsel sought to question
him, the fact that he had trouble remembering some aspects of the incident did not make him
unavailable for cross-examination. The court distinguished People v. Learn, 396 Ill.App.3d
891, 919 N.E.2d 1042 (2nd Dist. 2009), in which the witness “shut down emotionally and was
unable to answer questions,” because in this case the witness answered all the questions he
was asked and provided enough detail to permit cross-examination. 

2. Generally, other crimes evidence is inadmissible to demonstrate the defendant’s
propensity to commit the charged crime. Evidence regarding other crimes is admissible,
however, if offered to prove intent, modus operandi, identity, motive, absence of mistake, or
some relevant fact other than propensity. Before admitting evidence of other crimes, the trial
court must weigh probative value against prejudicial effect. Other crimes evidence may be
excluded if the prejudicial effect substantially outweighs the probative value. 

In addition, 725 ILCS 5/115-7.3(a)(1) permits the admission of some other crimes
evidence in prosecutions for certain sex offenses. However, §115-7.3(a)(1) also requires a
balancing of probative value and prejudicial effect.   

To be admissible, other crimes evidence must have some threshold similarity to the
crime charged. As factual similarities increase, the probative value of the evidence also
increases. Where the evidence is not offered to show modus operandi, mere general areas of
similarities are sufficient to support admissibility. 

Defendant was charged with aggravated criminal sexual abuse against two children.
The court concluded that the trial judge erred by admitting three prior convictions for sex
offenses against children. 

The court held that it was error to admit a 1984 Cook County conviction for indecent
liberties and a 1997 Michigan conviction for attempted criminal sexual conduct with a person



under the age of 13, because the only evidence consisted of certified copies and a docketing
statement for the Cook County case and a copy of the charge and sentencing order in the
Michigan case. Because the supporting evidence was insufficient to permit the trial court to
determine that there were similarities between the prior offenses and the instant charges, the
evidence should have been excluded. 

Similarly, the trial court erred by admitting a 1997 Indiana conviction for child
molestation. Although the State introduced a probable cause affidavit from the Indiana case,
the affidavit should have been excluded for two reasons. First, the affidavit lacked sufficient
indicia of reliability concerning the conduct underlying the conviction because it related to the
original charges, not to a subsequent guilty plea which defendant entered after an Appellate
Court in Indiana overturned the original conviction. 

Second, the affidavit was inadmissible hearsay because it was an out-of-court
statement offered to prove the truth of the matters asserted. The court found that the affidavit
could not qualify for the business record exception to the hearsay rule; the business record
exception does not apply to documents which are prepared in anticipation of litigation, and a
probable cause affidavit is clearly created for purposes of litigation. 

However, the court concluded that the erroneous admission of the other crimes evidence
was not plain error. The defendant did not claim that the error was so serious that it affected
the fairness of the trial and challenged the integrity of the process, and the court concluded
that the evidence was not closely balanced. 

Defendant’s convictions for aggravated criminal sexual abuse were affirmed.
(Defendant was represented by Assistant Defender Heidi Lambros, Chicago.) 

Top

§19-10(b)
Constitutional Aspects of Hearsay

Bullcoming v. New Mexico, ___ U.S. ___, 131 S.Ct. 2705, ___ L.Ed.2d ___, 2011 WL 2472799
(2011) (No. 09-10876, 6/23/11)

The Sixth Amendment Confrontation Clause permits introduction of testimonial
statements of witnesses absent from trial only where the declarant is unavailable and the
defendant has had a prior opportunity to cross-examine. Crawford v. Washington, 541 U.S.
36 (2004). There is no forensic-evidence exception to this rule. An analyst’s certification
prepared in connection with a criminal investigation or prosecution is testimonial and
therefore within the compass of the Confrontation Clause.  Melendez-Diaz v.
Massachusetts, 557 U.S. ___, 129 S.Ct. 2527, ___ L.Ed.2d ___ (2009).

To admit a forensic laboratory report certifying that defendant’s blood-alcohol level was
above the threshold required for aggravated DWI, the State called an analyst from the
laboratory who qualified as an expert witness with respect to the gas chromatograph machine
used to perform the analysis as well as the laboratory’s procedures. The witness had not
signed the certificate and had neither participated in nor observed the test on defendant’s
blood sample. The certifying analyst had been placed on an unpaid leave for an undisclosed
reason, and was not called to testify. The court held that this surrogate testimony did not
satisfy the Confrontation Clause.

1. The court rejected the argument that cross-examination of the certifying analyst was
unnecessary because he was a “mere scrivener” and defendant’s true accuser was the gas
chromatograph machine.  The analyst’s certification reported more than a machine-generated



number, and also made representations as to past events and human actions not revealed in
raw, machine-produced data.  Even if that were not true, the obvious reliability of a
testimonial statement does not dispense with the Confrontation Clause.

2. The testimony of the surrogate analyst was not a substitute for the testimony of the
certifying analyst. The surrogate could not convey what the certifying analyst knew or
observed about the test or the testing process. His testimony could not expose any lapses or
lies on the certifying analyst’s part, or address the circumstances that led to the certifying
analyst’s unpaid leave. The surrogate analyst had no independent opinion regarding
defendant’s blood-alcohol level. The Confrontation Clause does not tolerate dispensing with
confrontation simply because the court believes that questioning one witness about another’s
testimonial statements provides a fair enough opportunity for cross-examination. In short,
when the State elected to introduce the analyst’s certification, the certifying analyst became
the witness defendant had the right to confront.

3. The certified blood-alcohol reports were testimonial.  A document created solely for
an evidentiary purpose, made in aid of a police investigation ranks as testimonial. That the
reports were not sworn to as in Melendez-Diaz was not dispositive.

Justice Sotomayor, specially concurring, emphasized that a statement is testimonial
if its primary purpose is to create an out-of-court substitute for trial testimony. The formality
of the certified report is also an indicator of its testimonial purpose.  She identified four
variants not present in the case before the court that were therefore not addressed by the
opinion:
• the admissibility of a certified report where the State suggests an alternate purpose for

the report other than its use as evidence;
• the admissibility of the testimony of a supervisor, reviewer, or someone else with a

personal connection to the test at issue, and the degree of involvement in the testing
procedure that might be required of the witness; 

• the admissibility an independent opinion of an expert witness about underlying
testimonial reports that were not themselves admitted into evidence, pursuant to
Federal Rule of Evidence 703 (which provides that facts or data of a type upon which
experts in the field would reasonably rely in forming an opinion need not be admissible
in order for the expert’s opinion based on the facts and data to be admitted);

• the admissibility of only machine-generated results.

Melendez-Diaz v. Massachusetts, ___ U.S. ___, 129 S.Ct. 2527, 174 L.Ed.2d 314 (2009) 
1. Under Crawford v. Washington, 541 U.S. 36 (2004), testimonial hearsay may be

admitted at trial only if the declarant is unavailable and the defendant had a prior opportunity
for cross-examination. The affidavit of a laboratory analyst indicating the result of the analysis
of a seized substance was clearly testimonial hearsay – Crawford itself specifically mentioned
affidavits in discussing types of testimonial evidence. Thus, Crawford required the analyst
to testify before the affidavit could be admitted.

2. The court rejected several arguments advanced by the State “to avoid this rather
straight-forward application” of Crawford, including that: (1) only “accusatory” or
“conventional” witnesses need be subjected to confrontation, (2) evidence of “neutral, scientific
testing” is not subject to Crawford because it is not “prone to distortion or manipulation,” (3)
affidavits prepared by laboratory analysts for use at trial are “akin” to business records, which
qualify for a hearsay exception, (4) the defendant could have subpoenaed the analyst had he
wanted live testimony, and (5) relaxation of the Confrontation Clause is necessary to
accommodate the “necessities of trial.” 



3. In the course of its holding, however, the court noted that State statutes requiring
the defense to give pretrial notice of its confrontation-based objection to use of an analyst’s
affidavit at trial are not necessarily unconstitutional, at least “[i]n their simplest form.” The
court found that such statutes do not shift any burden to the defendant; instead, they require
the State to disclose before trial that it intends to introduce the analyst’s report, and merely
require the defendant to assert his constitutional right to confrontation at that time rather
than waiting until trial.

Michigan v. Bryant, ___ U.S. ___, 131 S.Ct. 1143, 179 L.Ed.2d 93 (2011) (No. 09-150, 2/28/11)
1. Under Crawford v. Washington, 541 U.S. 36 (2006), the Sixth Amendment permits

the admission of “testimonial” hearsay only if the declarant is unavailable and there was a
prior opportunity for cross-examination.  Although Crawford did not provide a comprehensive
definition of “testimonial” hearsay, at a minimum prior testimony and statements made
during police interrogations are included. 

In Davis v. Washington and Hammond v. Indiana, 547 U.S. 813 (2006), the court
concluded that statements made in response to police questioning are “testimonial” if the
objective circumstances indicate that the primary purpose is to establish or prove past events
for potential use in a subsequent criminal prosecution. Such statements are nontestimonial
if the primary purpose is to enable police to meet an ongoing emergency. 

The court found here that any statement made with a primary purpose other than to
create evidence should be deemed nontestimonial.  Factors besides ongoing emergencies may
demonstrate that the primary purpose of a statement was not to create evidence for a trial.
In determining the primary purpose of a statement, “standard rules of hearsay, [which are]
designed to identify some statements as reliable, will be relevant.” 

An objective test is used to determine the primary purpose of statements made during
police interrogation. In other words, statements are nontestimonial if the primary purpose of
reasonable persons in the positions of the declarant and the officers who conducted the
interrogation would not have been to create evidence for trial. 

To avoid difficulties caused by the fact that parties may act with mixed motives, the
primary purposes of both the declarant and the interrogators must be considered. “In many
instances, the primary purpose of the interrogation will be most accurately ascertained by
looking to the contents of both the questions and the answers.” 

2. Here, the declarant’s statements were nontestimonial. In Davis and Hammond, the
question was whether statements had the primary purpose of dealing with an “ongoing
emergency” concerning domestic disputes.  Here, police found a person who had suffered a
gunshot wound which later proved to be fatal. Because the officers did not know who had fired
the shot, where the incident had occurred, whether the victim was in danger of a renewed
attack, or whether the assailant might target other individuals, the primary purpose of the
interrogation was to allow police to deal with a possible threat to public safety. 

The extent of the threat to public safety was affected by the fact that a firearm had
been used, as compared to the assailant’s fists in Davis and Hammond.  Furthermore, the
questioning occurred in an informal manner at the scene, a situation that was less likely to
have been intended to create evidence than formal questioning at a police station. 

The determination of the primary purpose was also impacted by the declarant’s medical
condition, to the extent that it shed light on the likelihood that he was concerned with
providing evidence against his assailant.  The declarant’s medical condition also provided
“important context” to the police in evaluating the nature of the threat to public safety. 

Here, the declarant was suffering from a mortal gunshot wound and interrupted the



questioning to inquire when emergency medical services would arrive.  Under such
circumstances, it is unlikely that his focus was on creating evidence to be used against the
defendant. Because the circumstances objectively indicate that the primary purpose of the
interrogation was to enable the police to meet an ongoing emergency, the declarant’s
statements were nontestimonial. Therefore, the statements were properly admitted at trial. 

3. The court acknowledged, however, that the emergency did not continue until the
perpetrator was apprehended a year later. It was unnecessary to determine the precise
instance at which the primary purpose shifted, however, because all of the statements which
the prosecution introduced at trial occurred within the first few minutes after the police
arrived and well before they secured the scene. 

4. In a footnote, the court noted that Crawford raised the possibility that “dying
declarations” are nontestimonial. The only factual basis for admitting the statements was as
excited utterances, however, and the lower courts did not address the possibility that the
statements were dying declarations. 

5. In a second footnote, the majority stated that apart from the Confrontation Clause,
the due process clauses of the Fifth and Fourteenth Amendments may bar the admission of
unreliable evidence.

Ohio v. Clark, ___ U.S. ___, ___ S.Ct. ___, ___ L.Ed.2d ___ (2015) (No. 13-1352, 6/18/15)
1. The Sixth Amendment Confrontation Clause generally prohibits the introduction of

testimonial statements by a witness who does not testify at trial. Under the “primary purpose”
test, statements elicited through interrogation are testimonial when the circumstances
objectively indicate that the primary purpose of the interrogation is to establish or prove past
events potentially relevant to later criminal prosecution.

When the primary purpose of the interrogation is to respond to an ongoing emergency,
its purpose is not to create a record for trial and thus statements elicited in response to such
interrogation are not prohibited by the Confrontation Clause. But the “existence vel non of an
ongoing emergency” is not the end of the inquiry; it is just one factor in the ultimate question
about the primary purpose of the interrogation.

2. Teachers at L.P.’s preschool observed suspicious marks on his body and asked him
who was responsible. L.P., who was three years old, eventually made statements to the
teachers implicating defendant. These statements were introduced at trial, but L.P. did not
testify. Defendant argued that the statements were testimonial and thus prohibited by the
Confrontation Clause.

3. The Supreme Court held that the statements were not testimonial. The Court
declined to adopt a categorical rule that statements made to persons other than law
enforcement officers are never testimonial. But, such statements are much less likely to be
testimonial. And considering all the relevant circumstances in this case, L.P.’s statements
“clearly were not made with the primary purpose of creating evidence for [defendant’s]
prosecution,” and thus were not barred by the Sixth Amendment.

 First, the statements were made in the context of an ongoing emergency about
suspected child abuse. When the teachers saw the injuries, they needed to know whether it
was safe to release L.P. to his guardian at the end of the day. Their immediate concern was
to protect L.P. by identifying and ending the abuse.

Second, there was no evidence that the primary purpose was to gather evidence for
defendant’s prosecution. The teachers never informed L.P. that his answers would be used to
arrest or punish the abuser, and L.P. never indicated that he intended his statements to be
used in a prosecution.



Third, L.P.’s young age contributed to the finding that the statements were not
testimonial. “Statements by very young children will rarely, if ever, implicate the
Confrontation Clause.” Few three-year-old children understand the criminal justice system
and it is unlikely that someone that young would intend his statements to be a substitute for
trial testimony.

Finally, the Court found it highly relevant, if not categorically dispositive, that L.P. was
speaking to teachers rather than law enforcement officers. Statements to persons who are not
“principally charged with and uncovering and prosecuting criminal behavior are significantly
less likely to be testimonial than statements given to law enforcement officers.”

In light of all these circumstances, the Court held that the introduction of L.P.’s
statements did not violate the Sixth Amendment.

4. The Court specifically rejected two of defendant’s arguments. First, Ohio’s mandatory
reporting obligations for teachers did not turn their questions into the equivalent of police
interrogation. Even with this obligation, the teacher’s overriding concern “was to protect L.P.
and remove him from harm’s way.” Such reporting statutes cannot convert concerned
questions from a teacher “into a law enforcement mission aimed primarily at gathering
evidence for a prosecution.”

Second, the Court refused to view this issue from the jury’s perspective. Doing so would
make virtually all out-of-court statements testimonial. The prosecution typically offers those
statements when they support its case, and in this context, the context the jury sees, all such
statements could be viewed as testimonial. But the Court has never suggested that the
Confrontation Clause bars all out-of-court statements that support the prosecution’s case.
Such a broad rule would eliminate the primary purpose test.

In re Brandon P., 2014 IL 116653 (No. 116653, 5/22/2014)
1. The court agreed with the State’s concession that out-of-court statements made by

the three-year-old complainant to a police officer were “testimonial” for purposes of the
confrontation clause. Statements to police are testimonial when the circumstances objectively
indicate that the primary purpose of the interrogation is establish past events potentially
relevant to criminal prosecution.

Here, the primary purpose of the interview was to establish events for a potential
criminal prosecution. Thus, statements made during the interview were testimonial.

2. The court agreed with the State’s concession that the three-year-old was unavailable
to testify for purposes of 725 ILCS 5/115-10. Under §115-10, “unavailable” witnesses include
children who are unable to testify because of fear. People v. Stechly, 225 Ill. 2d 246 (2007).

The record here shows that the complainant was unavailable because of her fear and
youth. She could barely answer the trial court’s preliminary questions, and froze when the
State began its direct examination. The trial court, defense counsel, and the prosecutor all
agreed that the complainant was unavailable. Under these circumstances, the trial court did
not abuse its discretion by finding that the witness was unavailable for purposes of §115-10.

(Respondent was represented by Assistant Defender Catherine Hart, Springfield.)

People v. Barner, 2015 IL 116949 (No. 116949, 4/16/15)
1. Under Crawford v. Washington, 541 U.S. 36 (2004), testimonial hearsay may not

be admitted at a criminal trial unless the declarant is unavailable and there was a prior
opportunity for cross-examination. Pluralities of the U.S. Supreme Court have held that
scientific reports are “testimonial” where the primary purpose of an affidavit or report was to
provide prima facie evidence of the nature of an analyzed substance and it could be safely



assumed that the analyst was aware of the affidavit’s evidentiary purpose (Melendez-Diaz
v. Massachusetts, 557 U.S. 305 (2009)), or the primary purpose for preparing a report on a
suspected drunk driver’s blood alcohol level was so the report could be introduced at trial
(Bullcoming v. New Mexico, 564 U.S. ___, 131 S. Ct. 2705 (2011)).

Justice Thomas provided the fifth vote in both Melendez-Diaz and Bullcoming, and
in the former case rejected the plurality’s conclusion that whether a report is testimonial
depends on its primary purpose. Instead, Justice Thomas believes that extrajudicial
statements are testimonial and thus implicate the Confrontation Clause only to the extent
they are formalized and solemn. Thus, Justice Thomas would afford testimonial status to such
materials as affidavits, depositions, prior testimony, or confessions.

In Williams v. Illinois, 567 U.S. ___, 132 S. Ct. 2221 (2012), a four-member plurality
found that the Confrontation Clause was not violated by an expert’s testimony concerning
testing performed by nontestifying analysts because: (1) the testimony was not offered for the
truth of the matter asserted, and (2) the Confrontation Clause does not apply to a report
concerning testing that was conducted before any suspect was identified and was intended to
identify the offender rather than creating evidence to be used against a particular person.

In Williams, the fifth vote was again provided by Justice Thomas, who stated that
although the testimony was offered for the truth of the matters asserted it lacked the
solemnity and formality associated with testimonial evidence.

2. The Illinois Supreme Court concluded that under Williams, whether a scientific
report is testimonial depends on whether a reasonable person would believe that the report
was made for the purpose of proving the guilt of a particular defendant at trial. People v.
Leach, 2012 IL 111534. The Leach court noted the position of the Williams dissenters - that
a report is testimonial if it is made for the purpose of providing evidence against any person -
but found that the autopsy reports at issue in that case did not satisfy the standard of either
the plurality or dissent.

3. The court concluded that a reasonable person would not believe that the DNA testing
in this case was performed for the purpose of proving the guilt of defendant, because the
testing was performed before defendant was a suspect and for the purpose of uploading a DNA
profile to a statewide law enforcement database. Thus, an expert’s testimony concerning
testing conducted by other analysts was not testimonial. The court also found that if Justice
Thomas’s standard was applied, the testimony lacked the formality and solemnity required
for a finding that it was testimonial.

The court rejected the argument that where the blood sample on which the testing was
performed had been drawn because defendant was a suspect in a murder, the evidence was
testimonial although it was admitted at a trial for unrelated sexual assaults for which
defendant was not a suspect at the time of the testing. The court stressed that the reports had
been produced for the purpose of solving the unrelated murder and that the analysts could not
have known that their reports would become evidence in the sexual assault case.

4. The court also concluded that even if Crawford was violated by an expert’s
testimony concerning additional testing that was subsequently performed by nontestifying
analysts, the error was harmless beyond a reasonable doubt. Admission of testimonial hearsay
is harmless where the error did not contribute to the verdict obtained at trial. In determining
whether an error is harmless, a reviewing court may consider whether the error might have
contributed to the conviction, whether the properly admitted evidence overwhelmingly
supports the conviction, and whether the improperly admitted evidence is cumulative to
properly admitted evidence. The court concluded that in light of the properly admitted
evidence, any violation of the right to confrontation concerning the subsequent testing was



harmless.
5. In dissent, Justice Kilbride found that Williams has no precedential value and

stands only for the proposition that under the facts of that case, five justices believed the
evidence to be admissible.

(Defendant was represented by Assistant Defender Pam Rubeo, Chicago.)

People v. Hanson, 238 Ill.2d 74, 939 N.E.2d 238 (2010) 
The Supreme Court affirmed defendant’s convictions and death sentence: 
1. The trial court did not err by admitting testimony by the sister of one of the

decedents concerning a conversation which she had with the decedent about six weeks before
the latter’s death. In that conversation, the decedent said that defendant had threatened to
kill her if she told their father that defendant had obtained credit in their parents’ names. 

The State admitted that the statements were hearsay, but argued that defendant had
forfeited his right to challenge the evidence under the “forfeiture by wrongdoing” doctrine.
Under that doctrine, statements are admissible against a party who, with the intent to prevent
the witness from testifying, procures the absence of the declarant from trial. The State
contended that defendant murdered the decedent with the intent of keeping her from going
to the police or testifying against him. 

Defendant did not dispute the finding that he acted with intent to make the decedent
unavailable, but argued that the doctrine of forfeiture by wrongdoing does not permit
nontestimonial hearsay to be admitted. In the alternative, defendant argued that if
nontestimonial hearsay can be admitted under the forfeiture by wrongdoing doctrine, the trial
court must first consider whether the statements are sufficiently reliable to be considered. 

The court concluded that the forfeiture by wrongdoing doctrine is not merely a basis
by which the defendant’s constitutional right to confrontation may be extinguished. Instead,
the doctrine also constitutes an exception to the hearsay rule which allows the admission of
both testimonial and nontestimonial hearsay. 

Furthermore, the reliability of the statements need not be considered in determining
whether statements are admissible under the forfeiture by wrongdoing doctrine. The court
stressed that by intentionally preventing the declarant from testifying, the defendant forfeited
his ability to challenge the reliability of the statements. “Requiring additional indicia of
reliability would . . . undermine the equitable considerations at the center of the doctrine.” 

2. The trial court did not err by admitting a detective’s testimony that while talking to
the defendant, he stated that defendant’s sister believed defendant had committed the
murders. 

A. Defendant did not waive the issue by cross-examining the witness about the
statement after defense counsel’s objection to admissibility was overruled. “When a circuit
court makes an adverse evidentiary decision, defense counsel cannot be forced to choose
between waiving an issue for appeal and allowing damaging testimony to go unanswered on
cross-examination. Facing such a choice undermines counsel’s ability to fully and vigorously
pursue a client’s interest.” 

B. Whether evidence is relevant and should be admitted is left to the discretion
of the trial court, whose decision will not be overturned unless it is arbitrary, fanciful or
unreasonable. Here, the trial court did not abuse its discretion by admitting the evidence. 

1) The court rejected the argument that the testimony was improper opinion
evidence. Neither the detective nor the sister testified about the sister’s present opinion of
defendant’s guilt or innocence. Instead, the evidence concerned a conversation which occurred
immediately after the offenses, when the sister reported to police that defendant might have



been responsible. 
2) The evidence was relevant in that it explained why the investigation had

focused on the defendant, and answered defendant’s earlier question to the officer about why
he was being questioned. 

In addition, the sister’s belief was relevant to explain defendant’s actions after
talking to the police officer, including his unannounced return to Illinois from California and
drive to Wisconsin, where he was arrested. The fact that defendant knew that his sister had
shared her suspicions with the police made it more likely that he was attempting to flee. 

3) The evidence was not hearsay. An out-of-court statement is admissible if
offered for some purpose other than to establish the truth of the matter asserted. The evidence
was not offered to prove that defendant was guilty, or even to prove that the sister thought he
was guilty. Instead, it was intended to provide context for the investigation and explain
defendant’s state of mind when he returned to Illinois. 

4) The evidence should not be excluded because the danger of unfair prejudice
outweighed any probative value. The court noted that the sister was not an authority figure
whose opinion was likely to be especially persuasive to the jury, the jury was not likely to
believe that the sister was “uniquely knowledgeable” about defendant’s role in the offense, and 
at no point did any witness testify that he or she believed defendant to be guilty. 

(Defendant was represented by Assistant Defender Steve Clark, Supreme Court Unit.) 

People v. Kitch, 239 Ill.2d 452, 942 N.E.2d 1235 (2011) 
1. The defense has an adequate opportunity to cross-examine a witness to satisfy the

Sixth Amendment where the witness testifies on direct examination in sufficient detail to
establish the element of each charged offense.

Defendant was charged with multiple counts of predatory criminal sexual assault of
his stepdaughter and stepson and aggravated criminal sexual abuse of his stepson.  It was
undisputed that defendant was over the age of 17 and that the victims were under the age of
13 when the offenses occurred.  Although it may have been unclear from the testimony of the
victims when every act of sexual penetration or sexual conduct occurred, the State was not
required to prove the dates of commission, only to provide some way to differentiate between
the various counts.  The direct-examination testimony of the stepdaughter and stepson
established separate acts of sexual penetration or conduct as charged by the State during the
relevant time period.  Therefore their testimony provided enough detail to allow for effective
cross-examination within the meaning of the Sixth Amendment.

2. A statute is unconstitutional on its face only if no set of circumstances exist under
which it would be valid.

Section 115-10 of the Code of Criminal Procedure, 725 ILCS 5/115-10 allows admission
of a child victim’s hearsay statements under two scenarios:  (1) the court finds the statement
reliable and the child testifies at trial, or (2) the child does not testify, the court finds the
statement reliable, and the allegation of sexual abuse is independently corroborated.

The confrontation clause places no restriction on the admission of hearsay testimony
under scenario one above since the declarant testifies at trial and is present to defend or
explain that testimony.  Where the child does not testify under scenario two above, testimonial
statements are admissible under Crawford v. Washington, 541 U.S. 36 (2004), only if the
defendant had a prior opportunity to cross-examine the declarant. 

That under both scenarios the statement must also meet the additional reliability
requirement set forth in Ohio v. Roberts, 448 U.S. 56 (1980), that was repudiated in
Crawford, is not problematic.  This requirement only provides the defendant with additional



protection over and above that provided by the confrontation clause.  It does not affect the
constitutionality of § 115-10 because the hearsay testimony must still satisfy Crawford’s
constitutional requirements in addition to the statutory requirement of reliability.  The
evidentiary question of whether hearsay testimony satisfies a statutory exception such as §
115-10 is separate from, and antecedent to, the issue of whether admitting the testimony
satisfies the confrontation clause.  Therefore, the fact that § 115-10 does not incorporate the
limitations on admissibility imposed by Crawford does not affect its constitutionality.

(Defendant was represented by Assistant Deputy Defender Nancy Vincent, Springfield.)

People v. Leach, 2012 IL 111534 (No. 111534, 11/29/12)
1. 725 ILCS 5/115-5.1 provides that reports of autopsies “kept in the ordinary course

of business of the coroner’s office” and “duly certified” are admissible in “any civil or criminal
action.” Ill. R. Evid. 803(6) provides for admission as an exception to the hearsay rule of
records of regularly conducted activities if kept in the normal course of business, “but not
including in criminal cases medical records.” Ill. R. Evid. 803(8) codifies the long-standing
hearsay exception for records “of public offices or agencies, setting forth . . . matters observed
pursuant to duty imposed by law as to which matters there was a duty to report, excluding,
however, police accident reports and in criminal cases medical records and matters observed
by police officers and other law enforcement personnel.”

Under these statutes and Ill. R. Evid. 803, autopsy reports are admissible as an
exception to the hearsay rule. Autopsy reports are not medical reports because a deceased
person is not a patient and the medical examiner is not the deceased’s doctor.

2. Upon review of post-Crawford decisions up to and including Williams v. Illinois,
567 U.S. ___, 132 S. Ct. 2221, ___ L.Ed.2d ___ (2012), the Illinois Supreme Court concluded
that there is a split of opinion among the justices of the United States Supreme Court
regarding when out-of-court statements qualify as testimonial. Eight of the justices conclude
that statements may be testimonial if obtained (1) for the primary purpose of accusing a
targeted individual of engaging in criminal conduct, or (2) for the primary purpose of providing
evidence in a criminal case. These are objective tests looking for the primary purpose that a
reasonable person would have ascribed to the statement, taking into account all of the
surrounding circumstances. In the view of Justice Thomas alone, the test of whether an out-of-
court statement is testimonial is the degree of solemnity and formality under which it was
made. Whether a defendant’s Sixth Amendment confrontation right was violated is a question
of law reviewed de novo.

Under any of these tests, business records will rarely qualify as testimonial statements
because they are prepared in the routine course of the operation of the business activity or the
public office or agency, rather than for the purpose of admission against a criminal defendant. 

Under state law, a coroner must conduct an investigation into the circumstances of a
death if any one of five enumerated conditions exists. 55 ILCS 5/3-3013. The medical
examiner’s office does not act as an agent of law enforcement, but is charged with protecting
the public health by determining the cause of a death. An autopsy report is prepared in the
normal course of operation of the medical examiner’s office, to determine the manner and
cause of death, which, if determined to be homicide, could result in charges being brought.
Even where foul play is suspected, an autopsy might exonerate a suspect. Autopsy reports are
not usually prepared for the sole purpose of litigation, even though they might eventually be
used in litigation of some sort.

Thus the primary purpose of preparing an autopsy report is not to accuse a targeted
individual of engaging in criminal conduct or to provide evidence in a criminal trial. Neither



is an autopsy report certified or sworn in anticipation of its being used as evidence.
Considering the split of opinion among the justices of the United States Supreme Court, the
Illinois Supreme Court concluded that, while it was not prepared to say that an autopsy report
could never be testimonial in nature, autopsy reports prepared in the normal course of
business of a medical examiner’s office are nontestimonial. They are not rendered testimonial
merely because the examiner conducting the autopsy is aware that the police suspect homicide
and that a specific person might be responsible.

(Defendant was represented by Assistant Defender Carolyn Klarquist, Chicago.) 

People v. Lovejoy, 235 Ill.2d 97, 919 N.E.2d 843 (2009) 
1. The decision to qualify an expert rests in the sound discretion of the trial, whose

decision will be reversed only where it was so arbitrary, fanciful or unreasonable that no
reasonable person would have taken the same view. A person is permitted to testify as an
expert where his or her experience and qualifications afford knowledge that is not common to
the average layperson and which will assist the jury in evaluating the evidence and reaching
a conclusion. An expert is not required to meet any precise requirements regarding experience,
education, scientific study, or training. 

The trial court did not abuse its discretion by accepting a forensic scientist as an expert
in the field of fabric pattern impressions. Although the witness had participated in only two
weeks of training in this area some ten years prior to trial and had not been qualified as an
expert in this field before the instant trial, he had extensive experience comparing other,
analogous types of impressions and possessed knowledge of the process by which impressions
are left on objects. Furthermore, such knowledge was not common to the average layperson
and was helpful to the jury. 

2. Other crimes evidence is admissible if relevant for any purpose other than to show
the defendant’s propensity to commit crimes. Other crimes evidence can be admissible to show
motive to commit the crime charged, so long as the probative value of the evidence is not
outweighed by the prejudicial effect. 

Where the defendant was charged with the first degree murder of his stepdaughter, the
trial court properly admitted, as evidence of motive, the stepdaughter’s allegations that the
defendant had sexually assaulted her. The court noted that the trial court weighed the
probative value and prejudicial effect of such evidence, limited the testimony that was
admitted, and gave a limiting instruction. 

Admission of such evidence did not violate the right to confrontation under Crawford
v. Washington, which holds that testimonial hearsay is inadmissible unless the witness is
unavailable for trial and there was a prior opportunity for cross-examination. The statements
fell outside the Crawford rule because they were admitted not to prove the truth of the
matter asserted – that the defendant had assaulted the decedent – but to prove a possible
motive for the murder. 

3. Nor was Crawford violated where a medical examiner was allowed to testify
concerning the results of toxicology testing done by an outside laboratory, where the examiner
did not know the identity of the person who performed the testing or whether the equipment
was in proper operating condition. 

Under Illinois law, experts may both consider medical and psychological records
commonly relied upon by members of their profession and testify about the contents of those
records at trial. Because the medical examiner testified that it was common practice to rely
on toxicological reports prepared by an outside laboratory when drawing conclusions related
to the cause of death, and testified that he was trained to interpret such test results, those



results were admissible. The court also noted that the statements were not admitted for the
truth of the matter asserted – that the decedent had specified levels of substances in her blood
– but to explain the expert’s opinion concerning cause of death.

(Defendant was represented by Assistant Defender Kim Fawcett, Supreme Court Unit.)

People v. Torres, 2012 IL 111302 (No. 111302, 2/2/12)
1. Evidentiary and constitutional requirements for the admission of former testimony

are the unavailability of the witness at trial and an adequate opportunity to effectively cross-
examine the witness at the prior hearing. The proponent of the evidence bears the burden of
proving the necessary elements for admissibility. 

Unavailability is a narrow concept, subject to a rigorous standard. A witness is not
unavailable unless the prosecutorial authorities have made a good-faith effort to obtain his
presence at trial. The law does not require the doing of a futile act. But if there is a possibility,
albeit remote, that affirmative measures might produce the witness, the obligation of good
faith may demand their effectuation. The lengths to which the prosecution must go to produce
a witness is a question of reasonableness.

In considering whether there was a prior adequate opportunity to cross-examine the
witness, a court should look to whether the motive and focus of the examination conducted at
the prior hearing was the same or similar to that which would have been conducted at trial.
The motive-and-focus test is not the sole guide to resolution of the question of the adequacy
of the prior opportunity to cross-examine, however.

Two other factors are also relevant. Defendant must be afforded the freedom to fully
question the witness regarding critical areas of observation and recall, to test him for any bias
and prejudice, and to otherwise probe for matters affecting his credibility. What counsel knows
while conducting the cross-examination may also impact counsel’s ability and opportunity to
effectively cross-examine the witness at the prior hearing. Counsel’s opportunity to cross-
examine may not have been adequate if the hearing was conducted without the benefit of
discovery.

2. The State sought to admit at defendant’s trial the preliminary hearing testimony of
an occurrence witness. The State alleged that the witness was unavailable  because he had
been deported to Mexico more than 20 years prior. Simply establishing the fact of deportation
may not be enough to establish the witness’s unavailability. But since the parties agreed that
the witness had been deported, and the defense conceded that the requirement of
unavailability had been met, the court concluded that the defense forfeited any challenge to
the unavailability of the declarant.

Defendant had not been afforded an adequate opportunity to cross-examine the witness
at the preliminary hearing, however, and therefore the former testimony was inadmissible.
At that hearing, counsel was not privy to inconsistent statements that the witness had given
to the police that might have been used to confront the witness and induce further changes in
the witness’s version of the events. Counsel also was unaware of the status of the witness as
an alien, or the circumstances of his departure from the United States, all of which might have
been relevant to a motive of the witness to curry favor with the State.

The preliminary hearing court also placed restrictions—overt and covert—on defense
counsel’s cross-examination. Remarks that the court made at the start of the hearing evinced
that the court was not enthusiastic about proceeding immediately with the hearing. Two
objections that the court sustained when defense counsel attempted to probe for possible bias
and prejudice of the witness also appeared to send “the message to counsel to wrap it up, and
counsel did just that.  We think it clear from the record that counsel would have done more



with the witness at the preliminary hearing if he had felt free to do so.”
The error in the admission of the preliminary hearing testimony of the witness was not

harmless as his testimony was the only trial evidence placing defendant inside the bar where
the shooting occurred at or near the time of the shooting.

People v. Williams, 238 Ill.2d 125, 939 N.E.2d 268 (2010) 
At defendant’s sexual assault trial, a State Police scientist testified that she compared

defendant’s DNA profile with a profile developed from evidence at the crime scene, and
concluded that the samples matched. The crime scene profile was developed not by the ISP lab,
but by Cellmark, a private company. 

1. The court found that the State was not required to show that the Cellmark profile
was reliable by producing evidence that the Cellmark equipment was operating properly at
the time of the testing. Under Wilson v. Clark, 84 Ill. 2d 186, 417 N.E.2d 1382 (1981), an
expert may base an opinion on facts that are typically relied upon by experts in the field, even
where those facts are not in evidence. However, the facts underlying an expert opinion may
be introduced to explain the opinion, and the opposing party may choose to elicit those facts
when cross-examining the expert. 

Here, the witness used her independent expertise to evaluate evidence (including the
Cellmark report) of a type generally relied upon by forensic experts in forming opinions.
Because the relevant evidence was the expert’s opinion, not the Cellmark report, testimony
concerning the reliability of Cellmark’s equipment was not required. 

The court also noted the witness’s testimony that: (1) Cellmark is an accredited lab and
required to comply with certain protocols, (2) there was no indication of a problem in the chain
of custody, and (3) there did not appear to have been any degradation of the crime scene
samples before Cellmark was able to develop the profile.

2. Under Crawford v. Washington, 541 U.S. 36 (2004), admission of “testimonial”
hearsay violates the Confrontation Clause unless the declarant is unavailable and the defense
had a prior opportunity to cross-examine. Crawford applies only if the evidence in question
is hearsay, however. 

The court found that the Cellmark report was not hearsay, because it was used to
explain the basis of an expert opinion rather than to prove the truth of the matter asserted.
Therefore, Crawford did not apply.

The court distinguished this case from Melendez-Diaz v. Massachusetts, 174 L. Ed.
2d 314, 129 S. Ct. 2527 (2009), in which the prosecution introduced analysts’ affidavits at a
cocaine trafficking trial to provide prima facie evidence of the seized substance’s composition,
quality and weight. The U.S. Supreme Court held that the affidavits were “testimonial”
evidence, and that Crawford therefore applied.

Here, by contrast, the expert used her own skill and expertise to analyze evidence,
including the Cellmark report, and arrive at an independent opinion that defendant’s DNA
profile matched the profile developed from the crime scene. By contrast, the affidavits in
Melendez-Diaz were evidence of the defendant’s guilt, and were thus “categorically different”
from the Cellmark report at issue here. 

(Defendant was represented by Assistant Defender Brian Carroll, Chicago.)  

In re Brandon P., 2013 IL App (4th) 111022 (No. 4-11-1022, 8/5/13)
1. Testimonial statements of a witness who does not testify at trial are inadmissible

under the confrontation clause unless (1) the witness is unavailable, and (2) the defendant had
a prior opportunity to cross-examine the witness. When the declarant appears for cross-



examination at trial, the confrontation clause places no constraints on the use of prior
testimonial statements.

The key inquiry when determining whether a declarant is available for cross-
examination is whether the declarant was present for cross-examination and answered
questions asked by defense counsel. A witness can be available for cross-examination within
the meaning of the confrontation clause even though the witness is apparently unwilling or
unable to testify on direct examination about the events at issue. When a defendant does not
attempt to cross-examine a witness about her out-of-court statements, he cannot complain that
the witness was unavailable for cross-examination. While defense counsel is placed in the
precarious position of not wanting to elicit evidence that will hurt his client, such strategic
considerations do not make the witness unavailable for cross-examination.

2. After responding to preliminary questions on direct examination, the four-year-old
witness stopped answering questions and shrugged her shoulders when the prosecutor asked,
“Do you want to talk to us?”  The prosecutor informed the court that he would ask no other
questions. Defense counsel stated, “No questions, your Honor,” before the court excused the
witness. In ruling on the admissibility of the witness’s out-of-court statements, the court found
that it was “clear that the child is unavailable as a witness.”

Despite the trial court’s finding and the State’s concession that the witness was
unavailable, the Appellate Court concluded that the admission of her out-of-court statements,
even if testimonial, did not violate the confrontation clause. The witness appeared for cross-
examination within the meaning of the confrontation clause despite her unwillingness or
inability to testify about any of the events at issue on direct examination. Defense counsel
could have cross-examined her but chose not to do so. 

(Respondent was represented by Assistant Defender Catherine Hart, Springfield.)

People v. Antonio, 404 Ill.App.3d 391, 935 N.E.2d 540 (1st Dist. 2010) 
  1. Crawford v. Washington, 541 U.S. 36, 55 (2004), identified business records as
among the well-established hearsay exceptions that by their nature are not testimonial and
subject to the Sixth Amendment cross-examination requirement.

Relying on 725 ILCS 5/115-5.1, the Appellate Court concluded that reports of
postmortem examinations are business records that may be admitted without the requirement
of an opportunity to cross-examine the declarant.  Section 115-5.1 provides in pertinent part
that “the records of the coroner’s medical or laboratory examiner summarizing and detailing
the performance of his or her official duties in performing medical examinations upon deceased
persons or autopsies, or both, and kept in the ordinary course of business of the coroner’s
office, duly certified by the county coroner or chief supervisory coroner’s pathologist or medical
examiner, shall be received as competent evidence in any court in this State, to the extent
permitted by this Section.”

Because postmortem examinations are business records, a medical examiner properly
testified to the results of examinations conducted by another medical examiner and a forensic
anthropologist. The medical examiner who performed the autopsy of a decomposed, headless
body found no trauma other than dismemberment, and could not determine the cause or
manner of death.  The anthropologist examined the skeletal remains, found no antemortem
injuries, and also could not determine a cause of death.

Melendez-Diaz v. Massachusetts, ___ U.S. ___, 129 S.Ct. 2527, ___ L.Ed.2d ___
(2009), did not change this result. The United States Supreme Court concluded that reports
of experts who tested controlled substances were comparable to affidavits offered to prove a
fact at issue, and therefore among the core class of testimonial statements for which cross-



examination was required.  In contrast, the reports of the medical examiner and the
anthropologist reached no conclusion as to the cause and manner of death, and did not prove
the identity of the victim. There was little or nothing to confront in either report.

2.  Generally, other crime evidence is admissible where relevant to a material issue
other then propensity. 

Defendant was charged with first degree murder but convicted of involuntary
manslaughter based on his statement to the police that he and the deceased argued, he
became angry and pushed her, and she fell and struck her head on a piece of furniture.  At
trial, the State offered evidence that three years earlier defendant had threatened the life of
his ex-wife with a gun.

The other crime evidence was properly admitted to prove intent, absence of mistake,
and modus operandi. The similarities of the two offenses were unmistakable, despite their
differences.  The evidence of the other crime illustrated defendant’s manner of handling
stressful or upsetting situations.   

People v. Burney, 2011 IL App (4th) 100343 (No. 4-10-0343, 12/27/11)
The confrontation clause bars the admission of out-of-court testimonial statements

unless the declarant is unavailable to testify and the defendant had a prior opportunity to
cross-examine the declarant. Crawford v. Washington, 541 U.S. 36 (2004). “Statements are
nontestimonial when made in the course of police interrogation under circumstances
objectively indicating that the primary purpose of the interrogation is to enable police
assistance to meet an ongoing emergency. They are testimonial when the circumstances
objectively indicate that there is no such ongoing emergency, and that the primary purpose
of the interrogation is to establish or prove past events potentially relevant to later criminal
prosecution.” Davis v. Washington, 547 U.S. 813, 822 (2006).

To determine whether the primary purpose of the interrogation is to enable the police
to meet an ongoing emergency, a court must “objectively evaluat[e] the statements and actions
of the parties to the encounter, in light of the circumstances in which the interrogation occurs.
The existence of an emergency or the parties’ perception that an emergency is ongoing is
among the most important circumstances that courts must take into account in determining
whether an interrogation is testimonial because statements made to assist police in addressing
an ongoing emergency presumably lack the testimonial purpose that would subject them to
the requirement of confrontation.” Michigan v. Bryant, ___ U.S. ___, 131 S.Ct. 1143, 1162
(2011).

The court concluded that statements made by an elderly woman to the police when they
responded to a report that an intruder had forced his way into her home were not testimonial.
The circumstances of the encounter as well as the statements and actions of the woman and
the interrogating officer objectively indicate that the primary purpose of the interrogation was
to enable the police to meet an ongoing emergency. At the time that the statements were
made, the suspect had not been found. The woman was upset and shaking, making it likely
that she did not have the primary purpose to establish or prove past events relevant to a
future prosecution. Nothing indicates that the interrogation was structured. The responses
focused on what happened and what the intruder was wearing. This was not a situation where
the officer, with pen in hand after the emergency had ended and reports were being
contemplated and prepared, asked the victim to recount the entire sequence of events.

(Defendant was represented by Assistant Defender Colleen Morgan, Springfield.)

People v. Burney, 2011 IL App (4th) 100343 (No. 4-10-0343, 12/27/11, modified on denial of



rehearing, 1/26/12)
The confrontation clause bars the admission of out-of-court testimonial statements

unless the declarant is unavailable to testify and the defendant had a prior opportunity to
cross-examine the declarant. Crawford v. Washington, 541 U.S. 36 (2004). “Statements are
nontestimonial when made in the course of police interrogation under circumstances
objectively indicating that the primary purpose of the interrogation is to enable police
assistance to meet an ongoing emergency. They are testimonial when the circumstances
objectively indicate that there is no such ongoing emergency, and that the primary purpose
of the interrogation is to establish or prove past events potentially relevant to later criminal
prosecution.” Davis v. Washington, 547 U.S. 813, 822 (2006).

To determine whether the primary purpose of the interrogation is to enable the police
to meet an ongoing emergency, a court must “objectively evaluat[e] the statements and actions
of the parties to the encounter, in light of the circumstances in which the interrogation occurs.
The existence of an emergency or the parties’ perception that an emergency is ongoing is
among the most important circumstances that courts must take into account in determining
whether an interrogation is testimonial because statements made to assist police in addressing
an ongoing emergency presumably lack the testimonial purpose that would subject them to
the requirement of confrontation.” Michigan v. Bryant, __ U.S. __, 131 S.Ct. 1143, 1162
(2011).

The court concluded that statements made by an elderly woman to the police when they
responded to a report that an intruder had forced his way into her home were not testimonial.
The circumstances of the encounter as well as the statements and actions of the woman and
the interrogating officer objectively indicate that the primary purpose of the interrogation was
to enable the police to meet an ongoing emergency. At the time that the statements were
made, the suspect had not been found. The woman was upset and shaking, making it likely
that she did not have the primary purpose to establish or prove past events relevant to a
future prosecution. Nothing indicates that the interrogation was structured. The responses
focused on what happened and what the intruder was wearing. This was not a situation where
the officer, with pen in hand after the emergency had ended and reports were being
contemplated and prepared, asked the victim to recount the entire sequence of events.

(Defendant was represented by Assistant Defender Colleen Morgan, Springfield.)

People v. Cleary, 2013 IL App (3rd) 110610 (No. 3-11-0610, 11/21/13)
725 ILCS 5/115-10.2(a) creates a hearsay exception for “domestic violence prosecutions”

where the statements in question were made by a person who is protected by the Domestic
Violence Act of 1986 (750 ILCS 60/101). Such statements are admissible if the declarant is
unavailable to testify and the statements are not covered by any other hearsay exception but
have equivalent circumstantial guarantees of trustworthiness. In addition, the trial court must
find that the statements are evidence of a material fact, the statements are more probative
than any other reasonably available evidence, and admission of the statements will serve the
general purposes of the statute and the interests of justice. 

Defendant conceded that §115-10.2(a) authorized the admission of his wife’s hearsay
statements at his trial for murdering her, but claimed that admission of the statements
violated Crawford v. Washington, 541 U.S. 36 (2004). 

1. Crawford holds that the Confrontation Clause is violated if a “testimonial” hearsay
statement is admitted at a criminal trial, unless the declarant is unavailable to testify and
there was a prior opportunity for cross-examination. Non-testimonial hearsay statements are
not subject to the Confrontation Clause, but may be inadmissible under the rules of evidence. 



A. Under United States Supreme Court precedent, whether a statement is
“testimonial” depends on its primary purpose, which is determined from the objective
circumstances surrounding the statement as evidenced by the actions of both the declarant
and any other party to the conversation. A statement is testimonial if the objective
circumstances indicate that the primary purpose is to establish or prove past events that are
potentially relevant to a subsequent prosecution. Statements made to enable police to meet
an ongoing emergency are not “testimonial,” because the primary purpose is not to prove a fact
for use at a later trial.

B. In People v. Stechly, 225 Ill. 2d 246 (2007), a plurality of the Illinois
Supreme Court held that to be “testimonial,” a statement must satisfy two requirements.
First, the statement must be made in a solemn fashion. Second, the statement must have the
primary purpose of establishing a particular fact that is relevant to a later prosecution. Under
Stechly, if the statement is the product of law enforcement interrogation, the primary purpose
is determined from the intent of the questioner. If the statement is not a product of police
interrogation, the primary purpose is determined by the intent of the declarant. 

The Appellate Court concluded that a majority of the Illinois Supreme Court adopted
the position of the Stechly plurality in In re Rolandis G., 232 Ill. 2d 13 (2008) and People
v. Sutton, 233 Ill. 2d 89 (2009). The court observed, however, that in its most recent
Confrontation Clause case, the Illinois Supreme Court did not apply the Stechly framework.
(People v. Leach, 2012 IL 111534). The Appellate Court also noted that the Stechly plurality
may be inconsistent with Michigan v. Bryant, 562 U.S. ____, 131 S.Ct. 1143 (2011), in which
the U.S. Supreme Court stated that for Crawford purposes the primary purpose of an out-of-
court statement is determined by analyzing the objective circumstances based on the
perspectives of both the declarant and the person receiving the statement. 

2. Despite the uncertainty as to the applicable standard, the Appellate Court elected
to use the Stechly plurality test to determine whether the statements of the decedent were
testimonial. The court concluded that under Stechly, statements which the decedent made
to family and friends about her fear of the defendant were non-testimonial and could be
admitted without implicating the Confrontation Clause. 

First, the statements were not made in a solemn fashion. A statement is made in
solemn fashion if it is formal or if there are threats of consequences for dishonesty. Here, the
statements were made to friends and family in the course of discussing her relationship with
her husband, and were not made under oath, contained in any kind of formalized document,
or made to law enforcement personnel or other authority figures. Under these circumstances,
the statements were insufficiently solemn to satisfy the first prong of the Stechly test. 

Second, the court concluded that a reasonable person in the declarant’s situation would
not have anticipated that the statements would have been transmitted to police for use in a
possible future prosecution. The statements referred to defendant’s threats to kill the
decedent, and occurred in conversations where the decedent was discussing her relationship
and why she was afraid to leave it. The court found that the statements could have been
explanations for why the decedent stayed in the relationship, expressions of her feelings of
helplessness, or cries for help. However, “[i]t is not axiomatic that a reasonable person would
make these statements with the intent that they be transmitted to law enforcement in the
event of a subsequent crime occurring.” Furthermore, there did not appear to be any adverse
consequences if the decedent was being dishonest. 

3. The court declined to adopt the per se rule of People v. Richter, 2012 IL App (4th)
101025, in which the Fourth District held that hearsay statements are testimonial for
Crawford purposes only if there is government involvement either in eliciting or receiving



the statements. Noting that Richter relied heavily on Graham’s Handbook of Illinois
Evidence, the court found that the per se rule advocated by Graham is contrary to the
Supreme Court’s case-by-case approach to this issue. The court also noted that neither the
U.S. nor Illinois Supreme Courts have decided that only statements made to government
actors can be categorized as “testimonial.” 

4. The court concluded that it could properly reach the issue although defendant failed
to preserve it in the lower court. Defendant’s challenge was to the statute’s constitutionality
as applied. Generally, a challenge to the constitutionality of the statute may be raised at any
time. 

Defendant’s conviction for murder was affirmed.
(Defendant was represented by Assistant Defender Santiago Durango, Ottawa.)

People v. Coleman, 2014 IL App (5th) 110274 (No. 5-11-0274, 12/31/14)
1. Under Frye, scientific evidence is admissible only if the methodology or scientific

principle is sufficiently established to have gained general acceptance in its particular field.
But Frye only applies to scientific evidence. If an expert’s opinion is derived solely from his
observations and experiences, it is not scientific evidence. 

Following a Frye hearing, the State was allowed to introduce the testimony of an
expert linguist who compared and found similarities between written material produced by
the offender and written material produced by defendant. Defendant argued that it was error
to admit this evidence because the field of authorship attribution was new and more research
was needed before it could become a reliable scientific tool.   

The court held that this testimony was not scientific and thus was not subject to the
Frye test. The expert did not apply scientific principles in rendering his opinion. He instead
relied on his skill and experience-based observations in pointing out similarities between the
written material produced by the offender and defendant, and never gave an opinion about
who was the actual author of the offender’s writings. The testimony was thus properly
admissible.

2. The trial court properly admitted the testimony of five witnesses about hearsay
statements made by the decedent, defendant’s wife, that defendant wanted a divorce. This
evidence was properly admissible (a) under the statutory hearsay exception for the intentional
murder of a witness; (b) under the doctrine of forfeiture by wrong doing; and (c) to establish
defendant’s motive.

(a) Under 725 ILCS 5/115-10.6(a), a hearsay statement is admissible if it is offered
against a defendant who killed the declarant to prevent her from being a witness in a criminal
or civil proceeding. The statute requires a pretrial hearing to determine the admissibility of
the statements.

Here the trial court properly found at the pretrial hearing that defendant murdered his
wife to prevent her from being a witness at a potential dissolution proceeding. Moreover, the
statutory provision applies even though defendant had not initiated divorce proceedings.

(b) The common law doctrine of forfeiture by wrongdoing provides a hearsay exception
for out-of-court statements made by an unavailable witness if the defendant intentionally
prevented the witness from testifying. Here defendant intentionally prevented his wife from
testifying by killing her, and thus her out-of-court statements were admissible.

(c) The deceased wife’s out-of-court statements were also admissible to show
defendant’s motive. Her statements indicated that defendant wanted a divorce but might lose
his job if he tried to obtain one. The statements thus provided a motive for killing her.

3. The trial court did not abuse its discretion in allowing an expert in document



examination to compare writings spray-painted on the wall of the murder scene with
defendant’s known writings in documents. Although there is some difficulty in comparing
writing in documents with spray-painted writing on a wall, the expert merely pointed out
similarities between the writings and never identified defendant as the actual author of the
wall writing. The jury, which saw photographs of the wall writing was thus free to accept or
reject the expert’s testimony. Defense counsel thoroughly cross-examined the expert, and
presented his own expert who cast doubt on the ability to make such comparisons. 

4. The admission of testimony about defendant’s internet provider (IP) addresses did
not violate his right to confrontation. The IP addresses were used to show that defendant sent
the email threats that allegedly came from a third party who had a motive to harm the
decedent. The IP addresses were obtained from Google’s records and were kept in the ordinary
course of business. Business records are created for the administration of a company’s affairs,
not for the purpose of providing evidence at trial. As such, they were not testimonial in nature
and thus did not violate the confrontation clause.

5. The trial court properly admitted the testimony of an officer who reviewed Master
Card statements and determined that spray paint was purchased using a credit card traced
to defendant. Illinois Rule of Evidence 803(24) provides an exception to the hearsay rule and
allows a receipt or paid bill to serve as prima facie evidence of the fact of a payment. 

People v. Connolly, 406 Ill.App.3d 1022, 942 N.E.2d 71 (3d Dist. 2011) 
1. Statements are admissible under the excited-utterance exception to the hearsay rule

where there is an occurrence sufficiently startling to produce a spontaneous and unreflecting
statement, an absence of time for the declarant to fabricate the statement, and a statement
relating to the circumstances of the occurrence.  The critical inquiry with respect to time is
whether the statement was made while the declarant was still affected by the excitement of
the event.  That the statement was made in response to inquiry does not necessarily destroy
spontaneity.

An act of domestic violence is sufficiently startling to render inoperative the normal
reflective thought processes of a victim.  Statements made within a few minutes of an act of
domestic violence also do not allow time for reflection while the emotional upset resulting from
the event continues.  Therefore the trial court did not abuse its discretion in concluding that
the totality of circumstances supported the conclusion that defendant’s wife’s statements were
excited utterances, even though made in response to police questioning. 

2. An out-of-court statement made to a law enforcement official is not testimonial when
the circumstances objectively indicate that the primary purpose of any questioning was to
address an ongoing emergency.  Factors to be considering in deciding whether the
interrogation was to meet an ongoing emergency are:  (1) whether the purpose was to
determine a past fact or ascertain an ongoing event; (2) whether the situation could be
described as an emergency; (3) whether the nature of the questions focused on the present or
on the past; and (4) the level of formality involved.

The statements by defendant’s wife were not testimonial because the statements were
made while the police addressed an ongoing emergency. Defendant’s neighbor called the police
when she observed defendant and his wife screaming and yelling at each other as defendant
held their son.  The police arrived on the scene five to seven minutes after the dispatch and
spoke with defendant’s wife who appeared nervous, upset, and agitated.  Defendant’s wife
reported that defendant had battered her, had set their son in the street, and then had left
with the son.  The police questioned other witnesses to assess the ongoing situation, and then
proceeded to locate defendant and the child, who was returned to the wife.



(Defendant was represented by Assistant Defender Dan Evers, Mt. Vernon.)

People v. Dobbey, 2011 IL App (1st) 091518 (No. 1-09-1518, 8/19/11)
1.  A hearsay statement is admissible under the excited utterance or spontaneous

declaration exception where: (1) there is an occurrence sufficiently startling to produce a
spontaneous and unreflecting statement; (2) there is an absence of time for the declarant to
fabricate the statement; and (3) the statement relates to the circumstances of the occurrence.

A statement made by a shooting victim qualified for admission as an excited utterance
or spontaneous declaration. The statement was made after the declarant was mortally
wounded in a shooting while a passenger in a car. The driver was also injured. A backseat
passenger drove the car to a gas station to call for help. This scenario was sufficiently startling
to produce a spontaneous and unreflecting statement. Only a matter of minutes elapsed
between the shooting and the statement, and the statement was made as the declarant was
lying on the ground experiencing the physical effects of the shooting to his chest, before he had
time to reflect on the event. As the statement identified the defendant as the shooter, the
statement related to the circumstances of the shooting.

2. Testimonial statements may be admitted into evidence against an accused only
when: (1) the witness is unavailable to testify; and (2) the defendant had a prior opportunity
to cross-examine the witness. A statement is testimonial when its primary purpose is to
establish or prove past events potentially relevant to a later criminal prosecution. Statements
are not testimonial when the circumstances of the encounter, as well as the statement and the
actions of the witness and the police, objectively indicate that the primary purpose of the
interrogation is to assist the police to meet an ongoing emergency. Michigan v. Bryant, __
U.S. __, 131 S.Ct. 1143, ___ L.Ed.2d ___ (2011).

Bryant did not address whether this same test applies where statements are made to
nonofficial individuals. Nonetheless, the court applied this same analysis, and concluded that
the statement of a shooting victim was not testimonial, even though it was made to a witness
who was present during the shooting but did not see the shooter. The statement was made
when the declarant and the witness were in an exposed public gas station, prior to the arrival
of emergency personnel, as the declarant was being dragged from their vehicle after suffering
a gunshot wound to the chest. The primary purpose of the statement was to respond to an
ongoing emergency. Although they had driven a few blocks from the scene, it was possible that
the shooter had followed them and still posed a threat. The declarant was mortally wounded
and in serious pain and could not have had as his primary purpose to establish or prove past
events relevant to a future prosecution. The informality of the encounter and the absence of
solemnity shows that the declarant would not have been alerted to the possible future
prosecutorial use of his statements. 

(Defendant was represented by Assistant Defender Pamela Rubeo, Chicago.)

People v. Fillyaw and Parker, 409 Ill.App.3d 302, 948 N.E.2d 1116 (2d Dist. 2011) 
1.  Statements made to a testifying witness by a third party describing events of which

the witness has no firsthand knowledge are inadmissible as substantive evidence pursuant
to the prior-inconsistent-statement exception to the hearsay rule provided by 725 ILCS 5/115-
10.1(c)(2).  Therefore, a statement made by Fillyaw to a prosecution witness admitting that
he had kicked in a door and shot three people was inadmissible under the personal-knowledge
limitation of §115-10.1(c)(2).

2.  Admission of a nontestifying co-defendant’s admission inculpating the defendant in
the offense violates not only a defendant’s federal constitutional right to confrontation, but also



Illinois hearsay rules.  Therefore, Fillyaw’s statement implicating Parker in the commission
of the offense was inadmissible against Parker.  Although the jury was instructed to give
separate consideration to each defendant, that any evidence limited to one defendant should
not be considered as to the other, and that a statement made by one defendant may not be
considered as to the other, it was given no contemporaneous instruction to disregard the
statement when considering Parker’s guilt.  These instructions were insufficient to remedy the
state law error; only complete redaction of all references to Parker would suffice.

The admission of this evidence was plain error.  Because the error implicated
defendant’s due process and confrontation clause rights, it necessarily affects substantial
rights and satisfies the second prong of the plain-error analysis.  The seriousness of the error
was compounded by the repeated references to the statement at trial and in the prosecutor’s
argument to the jury, the admission of the statement as substantive evidence, and the fact
that a copy of the statement accompanied the jury during its deliberations.

3.  The mental health history of a witness may be relevant if it relates to the credibility
of the witness.  Witness Deshae R.’s psychiatric diagnosis, treatment with psychotropic
medications, and experience with hallucinations may be relevant to her credibility as a
witness.  Therefore the circuit court was directed to conduct a further in camera review of her
mental health records on remand, and tender to the defense attorneys the relevant portions
of those documents.

(Defendant Fillyaw was represented by Assistant Defender Kathleen Hamill, Elgin and
Defendant Parker was represented by Assistant Defender Yasaman Navai, Chicago.)

People v. Garcia-Cordova, 392 Ill.App.3d 468, 912 N.E.2d 280 (2d Dist. 2009) 
1. Under Crawford v. Washington, testimonial hearsay by a non-testifying declarant

is inadmissible unless the witness is unavailable and the defendant had a prior opportunity
for cross-examination. Where the declarant appears for cross-examination at trial, however,
the Confrontation Clause places no constraints on the use of prior testimonial hearsay. 

2. A witness is available for cross-examination where she attempts to answer questions,
but states that she either does not remember or does not know the answers. The court
distinguished In re Rolandis G., 232 Ill.2d 13, 902 N.E.2d 600 (2008), as holding only that
a declarant who refuses to answer substantive questions regarding the allegations is
“unavailable.” 

Because the seven-year-old declarant testified under oath, made an in-court
identification of the defendant, and recalled speaking with investigators concerning the
incident, but testified that she could not remember or did not know the answers to substantial
questions asked on direct examination, she was “available” for cross-examination. (The court
noted that although defense counsel chose not to cross-examine the declarant, he was free to
question her about the answers she had given and to explore her claim of lack of memory). 

3. Even if the admission of the declarant’s hearsay statements violated Crawford, the
court concluded that the error was harmless because the investigator’s testimony was
cumulative of properly admitted evidence. 

4. The trial court did not err by denying defendant’s motion in limine to exclude
portions of defendant’s statements to police which indicated that he had been sexually abused
as a child. Evidence is admissible if it is relevant to an issue in dispute and the probative value
is not substantially outweighed by the prejudicial effect. Evidence is relevant if it tends to
make the existence of any fact that is of consequence to the proceeding either more or less
probable than would otherwise be the case. The trial court has discretion to determine



whether evidence is relevant and admissible. 
The court concluded that defendant’s history of having been sexually abused as a child

was relevant in two respects: (1) in evaluating the credibility of defendant’s statements to
police, and (2) concerning the context in which those statements were made. The court noted
testimony that defendant’s demeanor changed after he admitted having been sexually abused
as a child, and that he then made the written and oral statements that were admitted at trial. 

Defendant’s convictions were affirmed.
(Defendant was represented by Assistant Defender Levi Harris, Chicago.) 

People v. Garcia-Cordova, 2011 IL App (2d) 070550-B (No. 2-07-0550, rev. op. 12/20/11) 
1. Under Crawford v. Washington, testimonial hearsay by a non-testifying declarant

is inadmissible unless the witness is unavailable and the defendant had a prior opportunity
for cross-examination. Where the declarant appears for cross-examination at trial, however,
the Confrontation Clause places no constraints on the use of prior testimonial hearsay. 

2. A witness is available for cross-examination where she attempts to answer questions,
but states that she either does not remember or does not know the answers. Gaps in a
witness’s memory do not render her unavailable for cross-examination. 

The court also rejected the argument that under People v. Kitch, 239 Ill.2d 452, 942
N.E.2d 1235 (2011), a complainant appears for cross-examination only if his or her testimony
is accusatory. Similarly, the court rejected the argument that a complainant who does not
recall making a statement to police must be confronted with that statement by the
prosecution. The court also stated that where a witness appears at trial and submits to cross-
examination, no confrontation issue arises even if the witness fails to testify concerning his
or her out-of-court statement that is admitted into evidence.   

Because the seven-year-old declarant testified under oath, made an in-court
identification of the defendant, and recalled speaking with investigators concerning the
incident, she was “available” for cross-examination although she testified that she could not
remember or did not know the answers to several questions asked on direct examination. The
court also noted that for tactical reasons defense counsel chose not to cross-examine the
declarant; however, the witness could have been cross-examined about the answers she gave
and her lack of memory. 

3. Even if the admission of the declarant’s hearsay statements violated Crawford, the
error was harmless because the testimony was cumulative of properly admitted evidence. 

4. The trial court did not err by denying a motion in limine to exclude portions of
defendant’s statements to police which indicated that he had been sexually abused as a child.
Evidence is admissible if it is relevant to an issue in dispute and the probative value is not
substantially outweighed by the prejudicial effect. Evidence is relevant if it tends to make the
existence of a fact that is of consequence to the proceeding either more or less probable than
would otherwise be the case. The trial court has discretion to determine whether evidence is
relevant and admissible. 

The court concluded that defendant’s history of having been sexually abused as a child
was relevant in two respects: (1) in evaluating the credibility of defendant’s statements to
police, and (2) concerning the context in which those statements were made. The court noted
testimony that defendant’s demeanor changed after he admitted having been sexually abused
as a child, and that he then made the written and oral statements that were admitted at trial. 

Defendant’s convictions were affirmed.
(Defendant was represented by Assistant Defender Levi Harris, Chicago.) 



People v. Hampton, 406 Ill.App.3d 925, 941 N.E.2d 228 (1st Dist. 2010) 
Admission of testimonial hearsay violates the accused’s sixth amendment right to

confrontation unless the declarant is unavailable and the accused had the earlier opportunity
to cross-examine the declarant. Crawford v. Washington, 541 U.S. 36 (2004). One who
obtains the absence of a witness by wrongdoing, however, forfeits the constitutional right to
confrontation.  To invoke this doctrine of forfeiture by wrongdoing, the State must prove by
a preponderance of the evidence that the defendant intended by his actions to procure the
absence of the witness. Any conduct by an accused intended to render a witness against him
unavailable to testify is wrongful and may result in forfeiture of the accused’s privilege to
confront the witness. The doctrine also applies when defendant acquiesces in wrongdoing
intended to procure the unavailability of the declarant as a witness. His active participation
in the wrongdoing is not required.

At defendant’s trial, the State called an alleged accomplice as a witness.  The
accomplice invoked his fifth amendment privilege when asked questions related to the offense
and the court ultimately admitted the accomplice’s prior statement pursuant to 725 ILCS
5/115-10.2 (admissibility of prior statements when witness refused to testify despite a court
order to testify). On appeal, the State agreed that admission of the statement violated
Crawford, but argued that the defendant forfeited his right to claim a violation of his right
to confrontation because he wrongfully procured the silence of the witness. The Appellate
Court remanded for a hearing on the claim of forfeiture by wrongdoing.

Following remand, the Appellate Court held that the State proved by a preponderance
of the evidence that defendant engaged in conduct intended to render a witness unavailable
to testify against him at trial.  Defendant mailed a letter to the witness four days after
defendant’s trial began, informing the witness that he would be called to testify and repeatedly
telling the witness to “plead the fifth.” In the letter, the defendant directed the witness to call
defendant’s mother. Even though the witness did not receive the letter, the witness did call
the defendant’s mother and on multiple occasions she encouraged him to “plead the fifth,” and
coached him how to lie under oath at defendant’s trial.  The recorded conversations between
the witness and the defendant’s mother also supplied evidence that the witness was in
communication with defendant about his being called as a witness. Because the record
supported the trial court’s finding that defendant and his mother engaged in a concerted effort
to influence the witness not to testify, the Appellate Court concluded that it was not necessary
for the State to show that the defendant was the actual cause of the decision of the witness not
to testify. 

(Defendant was represented by Assistant Defender Arianne Stein, Chicago.)

People v. Jenkins, 2013 IL App (4th) 120628 (No. 4-12-0628, 3/15/13)
1. The hearsay exception for dying declarations applies where: (1) at the time a hearsay

statement was made the declarant believed that his or her death was imminent, and (2) the
statement related to the cause or circumstances of what the declarant believed to be the
impending death. The trial court did not act against the manifest weight of the evidence where
it concluded that because there was no evidence the declarant believed his death to be
imminent, a statement made in the hospital after the declarant came out of surgery for a
gunshot wound did not qualify for the dying declaration. The court noted that no one asked
the declarant whether he thought he was dying, and he never communicated a belief that his
death was impending. Although the declarant might not have believed that his survival was
assured, where he had lived through surgery and was still being treated the record did not
contradict the trial court’s conclusion that the declarant did not believe his death to be



imminent. 
2. The forfeiture by wrongdoing exception to the hearsay rule applies where a hearsay

statement is offered against a party which has engaged or acquiesced in wrongdoing that was
intended to, and did, procure the declarant’s unavailability as a witness. The exception applies
only where the party in question acted with the intent to make the declarant unavailable. The
mere fact that certain actions resulted in the unavailability of the witness does not trigger the
forfeiture by wrongdoing exception. 

The court concluded that the trial judge did not act contrary to the manifest weight of
the evidence by concluding that a defendant who shot the declarant during an armed robbery
did not act with the intent to make the declarant unavailable as a witness. Under the
“manifest weight of evidence” standard of review, a party seeking to overturn the trial judge’s
finding must do more than merely argue that inferences which favor its position could be
drawn from the evidence. “Even if one may or can reasonably infer that defendant had the
intent to procure [the declarant’s] unavailability as a witness, it does not follow that the
opposite inference, that defendant lacked such an attempt, is unreasonable or against the
manifest weight of the evidence.” The court also noted that the factual representations made
in the State’s brief were not included in its offer of proof at trial. Given the State’s offer of
proof in the lower court, the trial judge did not act against the manifest weight of the evidence
by finding that the forfeiture by wrongdoing exception did not apply. 

3. The court concluded that the manifest weight of the evidence standard applied
because the contentions between the parties were factual: (1)whether the evidence was such
that the trial court could infer only that the declarant believed his death to be imminent at the
time of the statement, and (2) whether the evidence was such that the trial court could infer
only that defendant acted with the intent to make the declarant unavailable as a witness. The
de novo standard of review would apply only if the issues concerned legal disputes about the
applicability of the hearsay exceptions in light of uncontested facts. 

(Defendant was represented by Assistant Defender Colleen Morgan, Springfield.) 

People v. Johnson, 394 Ill.App.3d 1027, 915 N.E.2d 845 (1st Dist. 2009) 
1. The court reiterated precedent that Crawford v. Washington is not violated where

an expert who did not perform DNA analysis testifies about the test results as part of
explaining her expert opinion. (See People v. Williams, 385 Ill.App.3d 359, 895 N.E.2d 961
(1st Dist. 2008) (leave to appeal granted 1/28/09 as No. 107550 and People v. Johnson, 389
Ill.App.3d 618, 906 N.E.2d 70 (1st Dist. 2009)). 

2. The court rejected the argument that the State failed to establish a proper
foundation for admission of the DNA profile where there was no evidence that the equipment
used to prepare the profile was adequately calibrated and functioning properly. Under Wilson
v. Clark, 84 Ill.2d 186, 417 N.E.2d 1322 (1981), an expert is allowed to give his opinion based
on matters that are not in evidence, if such matters are reasonably relied upon the experts in
the particular field. Where expert testimony is based on an electronic or mechanical device,
however, the expert must provide some foundational proof that the device was functioning
properly at the time it was used. 

Because the expert testified that she had worked as laboratory director at the facility
which performed the DNA analysis, described extensively the laboratory’s accreditations and
the review required to obtain such accreditations, and stated that the file indicated specific
notations which showed that proper procedures for DNA analysis had been followed, her
testimony provided a sufficient foundation of the procedures and specifications on which her
expert opinion could reasonably be based. 



(Defendant was represented by Assistant Defender Brian Koch, Chicago.) 

People v. Johnson, 406 Ill.App.3d 114, 940 N.E.2d 264 (1st Dist. 2010) 
A DNA analyst, who worked as the laboratory director for Cellmark, testified  to the

lab process performed to create a DNA profile from a swab recovered from the scene of the
crime, based on her review of notes and documentation in the lab folder. She testified that
Cellmark was an accredited laboratory and proper procedures were followed with the
appropriate control tests. An Illinois State Police forensic scientist then compared the profile
prepared from the swab by Cellmark to the DNA profile obtained from a buccal swab taken
from the defendant, and concluded that the profiles matched to a reasonable degree of
scientific certainty.

1. Relying on People v. Williams, 238 Ill.2d 125, ___ N.E.2d ___, 2010 WL 2780344
(2010), the court concluded that the Cellmark analyst’s testimony did not constitute
testimonial hearsay because it was not offered for its truth but only as a basis for the experts’
opinions that proper procedures were followed in the analysis and that the profiles matched. 
As in Williams, the court concluded that  Melendez-Diaz v. Massachusetts, 557 U.S. ___,
129 S.Ct. 2527 (2009), is distinguishable because the Cellmark witness presented more than
a bare-bones statement about the procedures employed at Cellmark.

2. As in Williams, the testimony of the Cellmark witness was not inadmissible on the
ground that the State failed to prove that the Cellmark equipment was functioning properly
at the time that the tests were performed.  The Cellmark witness was the laboratory director
and testified about Cellmark’s accreditation and procedures.  Any challenge to her testimony
went to its weight, rather than its admissibility.

(Defendant was represented by Assistant Defender Brian Koch, Chicago.)

People v. Leach, 391 Ill.App.3d 161, 908 N.E.2d 120 (1st Dist. 2009) 
1. Under Crawford v. Washington, “testimonial” hearsay may be admitted at trial

only if the declarant is unavailable and the defendant had a prior opportunity for cross-
examination.

2. The medical examiner’s records concerning an autopsy are not “testimonial” hearsay,
and therefore are not subject to Crawford. Among the types of records deemed by Crawford
to be “historically nontestimonial” are business records, which are similar to the type of
records prepared during an autopsy. In addition, there is a “public records” hearsay exception
for records required or authorized to be maintained by a public officer, and records of the
medical examiner are a species of “public documents” which are subject to a statutory hearsay
exception under 725 ILCS 5/115-5.1.

Because autopsy records are non-testimonial, defendant’s right to confrontation was
not violated when an expert witness gave an opinion of the cause of death based on autopsy
records compiled by a retired pathologist. In the course of its holding, the court noted that the
medical examiner’s office is not a law enforcement agency, but an agency empowered to
investigate deaths and perform autopsies in a number of situations, only one of which concerns
the possibility that a death resulted from a criminal act.

3. In addition, autopsy records are the type of record normally used by experts to form
the basis of an opinion. Thus, autopsy records are admissible under Wilson v. Clark, 84 Ill.2d
186, 417 N.E.2d 1322 (1981), which holds that an expert may base an expert opinion on facts
that are not in evidence if the facts are of a type reasonably relied upon by experts in the field.
Under Clark, an expert may testify concerning the findings of non-testifying experts.  



People v. Leach, 405 Ill.App.3d 297, 939 N.E.2d 537 (1st Dist. 2010) 
1. Under Crawford v. Washington, “testimonial” hearsay may be admitted at trial

only if the declarant is unavailable and the defendant had a prior opportunity for cross-
examination.  Although Crawford did not definitively define the term “testimonial,” it did
note that certain records are historically deemed to be nontestimonial, including records
prepared in the normal course of business. Because such records are routinely prepared and
relied upon for the conduct of business, they are unlikely to be falsified.

Similarly, Illinois law recognizes a “public records” hearsay exception for records
required or authorized to be maintained by a public officer and evincing matters properly
required to be noted and maintained. Medical examiner records are a type of “public
document,” and are generally admissible. Furthermore, autopsy records are specifically
admitted under the statutory hearsay exception adopted in 725 ILCS 5/115-5.1. 

Because autopsy records are nontestimonial, Crawford does not apply to their
admission. Thus, Crawford was not violated at a murder trial when an expert witness
testified concerning the contents of the records of an autopsy that had been performed by a
pathologist who had retired by the time of trial. 

In the course of its holding, the court noted that the medical examiner’s office is not a
law enforcement agency, but an agency empowered to investigate deaths and perform
autopsies in a number of situations, only one of which concerns the possibility that a death
resulted from a criminal act. 

2. Even if the autopsy records were testimonial, they would have been admissible
because they were offered for a purpose other than to prove the truth of the matter asserted.
Crawford holds only that the confrontation clause bars testimonial hearsay which is offered
to prove the truth of the matter asserted. (People v. Williams, ___ Ill.2d ___, ___ N.E.2d ___
(2010) (No. 107550, 7/15/10). 

Here, the testifying expert relied on the autopsy reports in reaching her own expert
opinion concerning the cause of death, and testified about those records to explain her own
opinion. Because the records were not offered for the truth of the matters asserted, Crawford
did not apply. 

3. The court also noted that the expert’s testimony about the autopsy records was
admissible under Wilson v. Clark, 84 Ill.2d 186, 417 N.E.2d 1322 (1981).  Under  Wilson, an
expert may base her expert opinion on records of a type reasonably relied upon by experts in
the field, and may testify concerning those records in order to explain that opinion. 

(Defendant was represented by Assistant Defender Maya Szilak, Chicago.)

People v. Martin, 408 Ill.App.3d 891, 946 N.E.2d 990 (2d Dist. 2011) 
1. Under 725 ILCS 5/115-10.1, an out-of-court statement may be admitted if it: (1) is

inconsistent with the declarant’s testimony at trial, (2) is the subject of cross-examination of
the declarant, (3) was made under oath or described an event of which the witness had
personal knowledge, and (4) was written or signed by the witness, acknowledged under oath,
or recorded electronically. 

The prior statement need not directly contradict the trial testimony in order to be
admitted. Instead, the term “inconsistent” includes evasive answers, silence, or changes in
position. “One of the policies underlying §115-10.1 . . . is to protect parties from ‘turn coat’
witnesses who back away from a former statement made under circumstances indicating that
it was likely to be true.” (People v. Tracewski, 399 Ill.App.3d 1160, 927 N.E.2d 1271 (4th
Dist. 2010)). 

2. The trial court properly applied §115-10 to admit a written statement of the



complainant, who claimed at trial that she had been drinking on the night of the offense and
did not recall any incident with the defendant. In the written statement, which had been
prepared at the request of the arresting officers, the complainant stated that defendant
grabbed her arm while she was driving and then hit her in the face.  At trial, the complainant
did not recall talking to police on the night of the offense.  However, she identified the
document as being in her handwriting. 

The court concluded that the written statement contradicted the complainant’s claim
that she was unable to recall the incident, and noted that the trial court found that the
complainant was being evasive at trial.  Furthermore, the written statement explained events
which were within the witness’s personal knowledge when the statement was made, and the
witness acknowledged making the statement by identifying the handwriting.  Finally, the
complainant was subject to cross-examination because she testified and responded to defense
counsel’s questions, although she was unable to recall the event. “[A] witness who appears and
is able to testify is not unavailable for cross-examination simply because he or she cannot
recall some events.” 

3. Under Crawford v. Washington, a testimonial statement by an unavailable
witness is inadmissible unless the defendant had a prior opportunity for cross-examination.
However, where the declarant appears for cross-examination at trial, the Confrontation Clause
does not restrict use of her prior testimonial statements. 

The court found that the factors leading to the conclusion that the complainant was
available for cross-examination under §115-10 apply equally to the Crawford inquiry. Thus,
Crawford is satisfied where a witness appears, answers questions, and is cross-examined,
even if she is unable to remember some events. 

Because the witness’s out-of-court statement was properly admitted, defendant’s
convictions for aggravated battery and domestic battery were affirmed. 
 (Defendant was represented by Panel Attorney Thomas Brandstrader, Chicago.) 

People v. McNeal, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2010) (No. 1-08-2264, 9/30/10),
superceded by 405 Ill.App.3d 647, 955 N.E.2d 32

1. Hearsay is an out-of-court statement offered to prove the truth of the matter
asserted. The testimony of a nurse regarding the statements of the complainant contained in
the triage notes of another nurse was not hearsay. The testimony was not offered for the truth
of the matter asserted, but to explain the actions of the nurse in treating the complainant.

2. Even if the testimony of the nurse regarding the triage notes was hearsay, it was
properly admitted as an exception to the hearsay rule pursuant to 725 ILCS 5/115-13, which
authorizes admission of statements of sexual assault victims made to medical personnel for
purposes of medical diagnosis and treatment.

3. Admission of the testimony of the nurse regarding the triage notes did not violate the
Sixth Amendment Confrontation Clause because the notes were not testimonial hearsay.  To
determine whether hearsay is testimonial, the focus is on whether, at the time the statement
was made, the declarant was acting in a manner analogous to a witness at trial, describing or
giving information regarding events that had previously occurred. When the statement is the
product of questioning by persons other than law enforcement personnel, the proper focus is
the intent of the declarant. The inquiry is whether the objective circumstances would lead a
reasonable person to conclude that the statement would be used against the defendant.

The court considered the declarant to be the nurse who prepared the triage notes and
concluded that because her intent was to gather information for treatment and not
prosecution, the notes were not testimonial.



4. A fingerprint examiner should not be permitted to testify that a print found at the
scene matches the fingerprint of the defendant where the examiner did not testify to and made
no notes of the points of comparison the examiner found. Absent this foundation, the testimony
deprives defendant of the means to challenge the conclusion drawn by the examiner. The court
found no plain error because the evidence was not closely balanced and the error did not
impact the fairness of the trial. 

(Defendant was represented by Assistant Defender Gilbert Lenz, Chicago.)

People v. Nelson, 2013 IL App (1st) 102619 (No. 1-10-2619, 7/12/13)
At defendant’s jury trial for aggravated kidnaping and aggravated criminal sexual

assault, the State presented evidence that Cellmark, a private laboratory, extracted a DNA
profile from a rape kit taken from the victim at the hospital. The DNA profile developed by
Cellmark was subsequently matched by a different expert to the defendant’s profile, which was
contained in a database in Illinois. 

The only evidence concerning the Cellmark report was the testimony of a Cellmark
supervisor, who took cuttings from the rape kit, reviewed the data and documentation, and
authored the report in this case.  The witness testified that several people worked on various
stages of extracting the DNA from the rape kit, and that much of the work was done by robotic
instrumentation. The witness also testified that the controls utilized by Cellmark were in
proper order and working correctly in this case. 

The Appellate Court concluded that defendant’s Sixth Amendment right to
confrontation was not violated by admission of the supervisor’s testimony concerning the
Cellmark report. 

1. In Crawford v. Washington, 541 U.S. 36 (2004), the U.S. Supreme Court held that
the Confrontation Clause bars admission of “testimonial” statements by a witness who does 
not appear at trial, unless the witness is unavailable to testify and there was a prior
opportunity for cross-examination. Subsequent cases have reached conflicting conclusions
concerning what constitutes a “testimonial” statement. The most recent case involving forensic
reports was Williams v. Illinois, 567 U.S. ___, 132 S.Ct. 2221, ___ L.Ed.2d ___ (2012), in
which the controlling interpretation was that of Justice Thomas’s concurrence, which held that
the forensic report in that case lacked sufficient formality and solemnity to be considered
“testimonial.” By contrast, the plurality in Williams found that testimonial statements are
those which accuse a particular person of a crime. 

After reviewing U.S. Supreme Court precedent, the court concluded that no
confrontation clause violation occurred. First, the court found that the evidence not testimonial
under Justice Thomas’s rationale in Williams, which required forensic reports to be
formalized and sufficiently solemn. Furthermore, the evidence was not “testimonial” under the
plurality‘s definition in Williams because it did not accuse a particular person of a crime. 

2. Alternatively, the court concluded that a supervisor who participated in the DNA
extraction process may testify concerning the process by which the DNA profile was developed.
The court concluded that the case involves an issue which has been left open by the U.S.
Supreme Court - where DNA evidence is developed by a team, how many members of the team
must testify in order to satisfy the defendant’s  confrontation rights. Without explaining its
holding, the court concluded that the testimony of a supervisor who actually participated in
the DNA testing is sufficient to satisfy the defendant’s confrontation rights and that the State
was not required to call other members of the team. 

Defendant’s convictions for aggravated kidnaping and aggravated criminal sexual
assault were affirmed.  



(Defendant was represented by Supervisor Charles Hoffman, Chicago.)

People v. Peterson, 2012 IL App (3d) 100514-B (No. 3-10-0514, 4/12/12)
1. 725 ILCS 5/115-10.6(a) provides that “[a] statement is not rendered inadmissible by

the hearsay rule if it is offered against a party that has killed a declarant in violation of
clauses (a)(1) and (a)(2) of Section 9-1 of the Criminal Code of 1961 intending to procure the
unavailability of the declarant as a witness in a criminal or civil proceeding.” The statute
requires the circuit court to conduct a pretrial hearing to determine the admissibility of any
statement offered pursuant to the statute at which the proponent of the evidence must
establish by a preponderance of the evidence that: (1) the adverse party murdered the
declarant and the murder was intended to cause the unavailability of the declarant as a
witness; (2) the time, content and circumstances of the statement provide sufficient safeguards
of reliability; and (3) the interests of justice will best be served by admission of the statement
into evidence. 725 ILCS 5/115-10.6(e). The statute also provides that it does not change or
preclude the application of the existing common-law doctrine of forfeiture by wrongdoing. 725
ILCS 5/115-10.6(g).

2. The common-law doctrine of forfeiture by wrongdoing, now codified as Illinois Rule
of Evidence 804(b)(5), allows admission of a hearsay statement offered against a party that has
engaged or acquiesced in wrongdoing that was intended to and did procure the unavailability
of the declarant as a witness, without any showing that the statement is reliable.

3. The Appellate Court concluded that §115-10.6 is in direct conflict with the common-
law doctrine of forfeiture by wrongdoing because the statute requires a showing of reliability
while the common-law doctrine does not. Because the Supreme Court has the ultimate
authority to determine the manner by which evidence may be introduced into the courts, the
conflict between the statute and the common-law doctrine must be resolved in favor of the
common-law doctrine pronounced by the Supreme Court.  

4. At the State’s request, the circuit court conducted a hearing pursuant to §115-10.6
and found that the State had proved by a preponderance that defendant had murdered the
declarants of statements that the State sought to admit, and that the defendant had done so
with the intent to make the declarants unavailable as witnesses. After finding that the State
had not satisfied its burden with respect to the reliability of the statements, the court refused
to allow their admission. The court reasoned that the statute codified the common law and
therefore took precedence over the common law. 

5. A court’s ruling on a motion in limine is typically reviewed for an abuse of discretion.
Where a court’s exercise of its discretion has been frustrated by an erroneous rule of law,
however, review of the court’s ruling is de novo. The circuit court’s ruling on the admissibility
of the statements was frustrated by the court’s erroneous ruling that the statute supplanted
the common law and was therefore erroneous as a matter of law. Because the court made the
necessary factual findings for the admission of the statements under the common law codified
as Rule 804(b)(5), the Appellate Court concluded that the excluded statements were
admissible.

The Appellate Court reversed the circuit court’s order and remanded for further
proceedings.

People v. Richter, 2012 IL App (4th) 101025 (No. 4-10-1025, 10/22/12)
1. A statement made by an unavailable witness, identified in §201 of the Illinois

Domestic Violence Act as a person protected by that Act, may be admitted as a statutory
exception to the rule against hearsay in “domestic violence prosecutions,” where the statement



is not specifically covered by any other hearsay exception but has equivalent circumstantial
guarantees of trustworthiness, if the court determines: (1) the statement is offered as evidence
of a material fact; (2) the statement is more probative on the point for which it is offered than
any other evidence the proponent can procure through reasonable efforts; and (3) the general
purposes of the statutory exception and the interests of justice will best be served by the
admission of the statement into evidence. 725 ILCS 5/115-10.2a.

Section 201 of the Domestic Violence Act defines protected persons as “any person
abused by a family or household member,” and also defines “family or household members”
and “abuse.” While no statutory definition exists for the term “domestic violence prosecution,”
the Appellate Court found that it encompasses any prosecution in which a family or household
member inflicts abuse upon a person protected by §201.

To determine whether a statement has equivalent circumstantial guarantees of
trustworthiness, a trial court should examine those factors relevant to an analysis of whether
hearsay possesses “particularized guarantees of trustworthiness,” as articulated in People
v. Smith, 333 Ill. App. 3d 622, 776 N.E.2d 281 (1st Dist. 2000). Even though those factors are
no longer relevant to the resolution of constitutional issues under the Confrontation Clause,
they remain valid analytical tools to resolve statutory issues.

The trial court acted well within its discretion in allowing statements made by the
mother of defendant’s children to her friends, family members and co-workers to be admitted
in defendant’s prosecution for her murder based on its consideration of the Smith factors. The
Appellate Court rejected the defense argument that the statements were unreliable because
the declarant had a motive to portray defendant as an unfit parent in anticipation of a custody
fight over their children. None of her statements pertained to defendant’s fitness as a parent,
and they would have been excluded as prior consistent statements at a custody hearing.

2. Only testimonial hearsay implicates the Confrontation Clause. The Appellate Court
held that a statement does not constitute testimonial hearsay unless there is government
involvement in eliciting or receiving the statement. The court recognized that a defendant
cannot be denied his right to confrontation where the declarant uses a third party as a mere
conduit to incriminate defendant. “Government involvement” therefore includes the situation
where the declarant intends to make a testimonial communication to authorities, and a third
party merely acts as a conduit for transmission of the statement from the declarant.  Whether
the necessary government involvement exists is a question of fact for the trial court.

While the United States Supreme Court has not held that government involvement is
necessary for a statement to qualify as testimonial, the Appellate Court found that this
conclusion was consistent with United States Supreme Court decisions, and supported by legal
scholars and case law from other jurisdictions that had addressed the issue. The Appellate
Court acknowledged that a plurality of the Illinois Supreme Court rejected the argument that
only statements to law enforcement personnel can be testimonial in People v. Stechly, 225
Ill. 2d 246, 870 N.E.2d 333 (2007). That statement by the plurality is dicta because it was
unnecessary to the resolution of the issue before the court, and a majority of the court did not
support that position.

Because none of the statements admitted at defendant’s trial were made to government
officials, no Confrontation Clause violation occurred. The declarant volunteered the statements
to friends, family members and co-workers “for a host of reasons that had nothing to do with
ensuring defendant was incarcerated but, instead, had everything to do with her concern that
the defendant might kill her.”

(Defendant was represented by Assistant Defender Gary Peterson, Springfield.) 



People v. Vannote, 2012 IL App (4th) 100798 (No. 4-10-0798, 6/4/12)
1. A prior inconsistent statement of a witness may be admitted as substantive evidence

if it meets the requirements of 725 ILCS 5/115-10.1. 
To be admitted, the statement must be inconsistent with the trial testimony of the

witness, but it need not directly contradict the testimony to be considered inconsistent within
the meaning of the statute. The term “inconsistent” includes evasive answers, silence, and
changes in position. 

A statement can be admitted if it is “proved to have been accurately recorded by a tape
recorder, videotape recording, or other similar electronic means of sound recording.” 725 ILCS
5/115-10.1(c)(2)(C). A partially-recorded statement is admissible unless the unrecorded portion
is so substantial as to render the recording untrustworthy as a whole.

2. The child witness against the defendant testified that he could not recall what
occurred on the date of the alleged offense. His statement recorded the day after the incident
was thus inconsistent with his trial testimony and admissible pursuant to §115-10.1. 

Although 31 to 35 seconds of the 12-minute recording were missing, the missing portion
was at the beginning of the interview when background questions were asked. The statements
made by the witness at the beginning of the recording were repeated, and similar statements
were made in response to non-leading questions during the remainder of the interview.
Another witness also corroborated the statements. Therefore, the unrecorded portions of the
statement were not so substantial as to render the recording untrustworthy as a whole.

3. No confrontation-clause problem exists simply because a witness’s memory precludes
him from being cross-examined to the extent the examiner would have liked. Because the
witness was available for cross-examination and was cross-examined, there was no violation
of defendant’s constitutional right to confrontation despite the witness’s claim of no memory
of the events.

Cook, J., dissented. 
The recorded statement of the child witness was testimonial evidence and inadmissible

due to the absence of an opportunity to cross-examine. Although a gap in the recollection of
a witness does not necessarily preclude the opportunity for effective cross-examination, there
was more than a gap here. The witness had no recollection of the events or of the recorded
examination. Unlike an adult witness who can be discredited by his lack of memory, a child’s
inability to remember does not discredit the witness. Due to normal developmental limitations,
child witnesses are susceptible to forgetting details when there is substantial delay between
the event and the request to recall it at trial. The State was able to take advantage of the
witness’s inability to recall by portraying him to the jury as emotionally distraught. Although
the witness was able to answer “yes” or “no” to questions by the defense, a jury may conclude
in such circumstances that the answers are those of the interrogator, and the prosecutor
argued to the jury that the witness’s answers on cross-examination were in fact worthless.

The recorded statement was also inadmissible because it was not proved to have been
accurately recorded. The recording device had a known malfunction that had caused it to skip
on previous recordings. The most important part of the interview, which preceded the
witness’s statement that defendant touched him, was missing, providing no answers to the
question of whether the examination was leading or open-ended.

(Defendant was represented by Assistant Defender Colleen Morgan, Springfield.)

Top



§19-10(c)
Examples: Admissible Testimony

People v. Leach, 2012 IL 111534 (No. 111534, 11/29/12)
1. 725 ILCS 5/115-5.1 provides that reports of autopsies “kept in the ordinary course

of business of the coroner’s office” and “duly certified” are admissible in “any civil or criminal
action.” Ill. R. Evid. 803(6) provides for admission as an exception to the hearsay rule of
records of regularly conducted activities if kept in the normal course of business, “but not
including in criminal cases medical records.” Ill. R. Evid. 803(8) codifies the long-standing
hearsay exception for records “of public offices or agencies, setting forth . . . matters observed
pursuant to duty imposed by law as to which matters there was a duty to report, excluding,
however, police accident reports and in criminal cases medical records and matters observed
by police officers and other law enforcement personnel.”

Under these statutes and Ill. R. Evid. 803, autopsy reports are admissible as an
exception to the hearsay rule. Autopsy reports are not medical reports because a deceased
person is not a patient and the medical examiner is not the deceased’s doctor.

2. Upon review of post-Crawford decisions up to and including Williams v. Illinois,
567 U.S. ___, 132 S. Ct. 2221, ___ L.Ed.2d ___ (2012), the Illinois Supreme Court concluded
that there is a split of opinion among the justices of the United States Supreme Court
regarding when out-of-court statements qualify as testimonial. Eight of the justices conclude
that statements may be testimonial if obtained (1) for the primary purpose of accusing a
targeted individual of engaging in criminal conduct, or (2) for the primary purpose of providing
evidence in a criminal case. These are objective tests looking for the primary purpose that a
reasonable person would have ascribed to the statement, taking into account all of the
surrounding circumstances. In the view of Justice Thomas alone, the test of whether an out-of-
court statement is testimonial is the degree of solemnity and formality under which it was
made. Whether a defendant’s Sixth Amendment confrontation right was violated is a question
of law reviewed de novo.

Under any of these tests, business records will rarely qualify as testimonial statements
because they are prepared in the routine course of the operation of the business activity or the
public office or agency, rather than for the purpose of admission against a criminal defendant. 

Under state law, a coroner must conduct an investigation into the circumstances of a
death if any one of five enumerated conditions exists. 55 ILCS 5/3-3013. The medical
examiner’s office does not act as an agent of law enforcement, but is charged with protecting
the public health by determining the cause of a death. An autopsy report is prepared in the
normal course of operation of the medical examiner’s office, to determine the manner and
cause of death, which, if determined to be homicide, could result in charges being brought.
Even where foul play is suspected, an autopsy might exonerate a suspect. Autopsy reports are
not usually prepared for the sole purpose of litigation, even though they might eventually be
used in litigation of some sort.

Thus the primary purpose of preparing an autopsy report is not to accuse a targeted
individual of engaging in criminal conduct or to provide evidence in a criminal trial. Neither
is an autopsy report certified or sworn in anticipation of its being used as evidence.
Considering the split of opinion among the justices of the United States Supreme Court, the
Illinois Supreme Court concluded that, while it was not prepared to say that an autopsy report
could never be testimonial in nature, autopsy reports prepared in the normal course of
business of a medical examiner’s office are nontestimonial. They are not rendered testimonial
merely because the examiner conducting the autopsy is aware that the police suspect homicide



and that a specific person might be responsible.
(Defendant was represented by Assistant Defender Carolyn Klarquist, Chicago.) 

People v. Coleman, 2014 IL App (5th) 110274 (No. 5-11-0274, 12/31/14)
1. Under Frye, scientific evidence is admissible only if the methodology or scientific

principle is sufficiently established to have gained general acceptance in its particular field.
But Frye only applies to scientific evidence. If an expert’s opinion is derived solely from his
observations and experiences, it is not scientific evidence. 

Following a Frye hearing, the State was allowed to introduce the testimony of an
expert linguist who compared and found similarities between written material produced by
the offender and written material produced by defendant. Defendant argued that it was error
to admit this evidence because the field of authorship attribution was new and more research
was needed before it could become a reliable scientific tool.   

The court held that this testimony was not scientific and thus was not subject to the
Frye test. The expert did not apply scientific principles in rendering his opinion. He instead
relied on his skill and experience-based observations in pointing out similarities between the
written material produced by the offender and defendant, and never gave an opinion about
who was the actual author of the offender’s writings. The testimony was thus properly
admissible.

2. The trial court properly admitted the testimony of five witnesses about hearsay
statements made by the decedent, defendant’s wife, that defendant wanted a divorce. This
evidence was properly admissible (a) under the statutory hearsay exception for the intentional
murder of a witness; (b) under the doctrine of forfeiture by wrong doing; and (c) to establish
defendant’s motive.

(a) Under 725 ILCS 5/115-10.6(a), a hearsay statement is admissible if it is offered
against a defendant who killed the declarant to prevent her from being a witness in a criminal
or civil proceeding. The statute requires a pretrial hearing to determine the admissibility of
the statements.

Here the trial court properly found at the pretrial hearing that defendant murdered his
wife to prevent her from being a witness at a potential dissolution proceeding. Moreover, the
statutory provision applies even though defendant had not initiated divorce proceedings.

(b) The common law doctrine of forfeiture by wrongdoing provides a hearsay exception
for out-of-court statements made by an unavailable witness if the defendant intentionally
prevented the witness from testifying. Here defendant intentionally prevented his wife from
testifying by killing her, and thus her out-of-court statements were admissible.

(c) The deceased wife’s out-of-court statements were also admissible to show
defendant’s motive. Her statements indicated that defendant wanted a divorce but might lose
his job if he tried to obtain one. The statements thus provided a motive for killing her.

3. The trial court did not abuse its discretion in allowing an expert in document
examination to compare writings spray-painted on the wall of the murder scene with
defendant’s known writings in documents. Although there is some difficulty in comparing
writing in documents with spray-painted writing on a wall, the expert merely pointed out
similarities between the writings and never identified defendant as the actual author of the
wall writing. The jury, which saw photographs of the wall writing was thus free to accept or
reject the expert’s testimony. Defense counsel thoroughly cross-examined the expert, and
presented his own expert who cast doubt on the ability to make such comparisons. 

4. The admission of testimony about defendant’s internet provider (IP) addresses did
not violate his right to confrontation. The IP addresses were used to show that defendant sent



the email threats that allegedly came from a third party who had a motive to harm the
decedent. The IP addresses were obtained from Google’s records and were kept in the ordinary
course of business. Business records are created for the administration of a company’s affairs,
not for the purpose of providing evidence at trial. As such, they were not testimonial in nature
and thus did not violate the confrontation clause.

5. The trial court properly admitted the testimony of an officer who reviewed Master
Card statements and determined that spray paint was purchased using a credit card traced
to defendant. Illinois Rule of Evidence 803(24) provides an exception to the hearsay rule and
allows a receipt or paid bill to serve as prima facie evidence of the fact of a payment. 

People v. Connolly, 406 Ill.App.3d 1022, 942 N.E.2d 71 (3d Dist. 2011) 
1. Statements are admissible under the excited-utterance exception to the hearsay rule

where there is an occurrence sufficiently startling to produce a spontaneous and unreflecting
statement, an absence of time for the declarant to fabricate the statement, and a statement
relating to the circumstances of the occurrence.  The critical inquiry with respect to time is
whether the statement was made while the declarant was still affected by the excitement of
the event.  That the statement was made in response to inquiry does not necessarily destroy
spontaneity.

An act of domestic violence is sufficiently startling to render inoperative the normal
reflective thought processes of a victim.  Statements made within a few minutes of an act of
domestic violence also do not allow time for reflection while the emotional upset resulting from
the event continues.  Therefore the trial court did not abuse its discretion in concluding that
the totality of circumstances supported the conclusion that defendant’s wife’s statements were
excited utterances, even though made in response to police questioning. 

2. An out-of-court statement made to a law enforcement official is not testimonial when
the circumstances objectively indicate that the primary purpose of any questioning was to
address an ongoing emergency.  Factors to be considering in deciding whether the
interrogation was to meet an ongoing emergency are:  (1) whether the purpose was to
determine a past fact or ascertain an ongoing event; (2) whether the situation could be
described as an emergency; (3) whether the nature of the questions focused on the present or
on the past; and (4) the level of formality involved.

The statements by defendant’s wife were not testimonial because the statements were
made while the police addressed an ongoing emergency. Defendant’s neighbor called the police
when she observed defendant and his wife screaming and yelling at each other as defendant
held their son.  The police arrived on the scene five to seven minutes after the dispatch and
spoke with defendant’s wife who appeared nervous, upset, and agitated.  Defendant’s wife
reported that defendant had battered her, had set their son in the street, and then had left
with the son.  The police questioned other witnesses to assess the ongoing situation, and then
proceeded to locate defendant and the child, who was returned to the wife.

(Defendant was represented by Assistant Defender Dan Evers, Mt. Vernon.)

People v. McNeal, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2010) (No. 1-08-2264, 9/30/10),
superceded by 405 Ill.App.3d 647, 955 N.E.2d 32

1. Hearsay is an out-of-court statement offered to prove the truth of the matter
asserted. The testimony of a nurse regarding the statements of the complainant contained in
the triage notes of another nurse was not hearsay. The testimony was not offered for the truth
of the matter asserted, but to explain the actions of the nurse in treating the complainant.

2. Even if the testimony of the nurse regarding the triage notes was hearsay, it was



properly admitted as an exception to the hearsay rule pursuant to 725 ILCS 5/115-13, which
authorizes admission of statements of sexual assault victims made to medical personnel for
purposes of medical diagnosis and treatment.

3. Admission of the testimony of the nurse regarding the triage notes did not violate the
Sixth Amendment Confrontation Clause because the notes were not testimonial hearsay.  To
determine whether hearsay is testimonial, the focus is on whether, at the time the statement
was made, the declarant was acting in a manner analogous to a witness at trial, describing or
giving information regarding events that had previously occurred. When the statement is the
product of questioning by persons other than law enforcement personnel, the proper focus is
the intent of the declarant. The inquiry is whether the objective circumstances would lead a
reasonable person to conclude that the statement would be used against the defendant.

The court considered the declarant to be the nurse who prepared the triage notes and
concluded that because her intent was to gather information for treatment and not
prosecution, the notes were not testimonial.

4. A fingerprint examiner should not be permitted to testify that a print found at the
scene matches the fingerprint of the defendant where the examiner did not testify to and made
no notes of the points of comparison the examiner found. Absent this foundation, the testimony
deprives defendant of the means to challenge the conclusion drawn by the examiner. The court
found no plain error because the evidence was not closely balanced and the error did not
impact the fairness of the trial. 

(Defendant was represented by Assistant Defender Gilbert Lenz, Chicago.)

People v. Richter, 2012 IL App (4th) 101025 (No. 4-10-1025, 10/22/12)
1. A statement made by an unavailable witness, identified in §201 of the Illinois

Domestic Violence Act as a person protected by that Act, may be admitted as a statutory
exception to the rule against hearsay in “domestic violence prosecutions,” where the statement
is not specifically covered by any other hearsay exception but has equivalent circumstantial
guarantees of trustworthiness, if the court determines: (1) the statement is offered as evidence
of a material fact; (2) the statement is more probative on the point for which it is offered than
any other evidence the proponent can procure through reasonable efforts; and (3) the general
purposes of the statutory exception and the interests of justice will best be served by the
admission of the statement into evidence. 725 ILCS 5/115-10.2a.

Section 201 of the Domestic Violence Act defines protected persons as “any person
abused by a family or household member,” and also defines “family or household members”
and “abuse.” While no statutory definition exists for the term “domestic violence prosecution,”
the Appellate Court found that it encompasses any prosecution in which a family or household
member inflicts abuse upon a person protected by §201.

To determine whether a statement has equivalent circumstantial guarantees of
trustworthiness, a trial court should examine those factors relevant to an analysis of whether
hearsay possesses “particularized guarantees of trustworthiness,” as articulated in People
v. Smith, 333 Ill. App. 3d 622, 776 N.E.2d 281 (1st Dist. 2000). Even though those factors are
no longer relevant to the resolution of constitutional issues under the Confrontation Clause,
they remain valid analytical tools to resolve statutory issues.

The trial court acted well within its discretion in allowing statements made by the
mother of defendant’s children to her friends, family members and co-workers to be admitted
in defendant’s prosecution for her murder based on its consideration of the Smith factors. The
Appellate Court rejected the defense argument that the statements were unreliable because
the declarant had a motive to portray defendant as an unfit parent in anticipation of a custody



fight over their children. None of her statements pertained to defendant’s fitness as a parent,
and they would have been excluded as prior consistent statements at a custody hearing.

2. Only testimonial hearsay implicates the Confrontation Clause. The Appellate Court
held that a statement does not constitute testimonial hearsay unless there is government
involvement in eliciting or receiving the statement. The court recognized that a defendant
cannot be denied his right to confrontation where the declarant uses a third party as a mere
conduit to incriminate defendant. “Government involvement” therefore includes the situation
where the declarant intends to make a testimonial communication to authorities, and a third
party merely acts as a conduit for transmission of the statement from the declarant.  Whether
the necessary government involvement exists is a question of fact for the trial court.

While the United States Supreme Court has not held that government involvement is
necessary for a statement to qualify as testimonial, the Appellate Court found that this
conclusion was consistent with United States Supreme Court decisions, and supported by legal
scholars and case law from other jurisdictions that had addressed the issue. The Appellate
Court acknowledged that a plurality of the Illinois Supreme Court rejected the argument that
only statements to law enforcement personnel can be testimonial in People v. Stechly, 225
Ill. 2d 246, 870 N.E.2d 333 (2007). That statement by the plurality is dicta because it was
unnecessary to the resolution of the issue before the court, and a majority of the court did not
support that position.

Because none of the statements admitted at defendant’s trial were made to government
officials, no Confrontation Clause violation occurred. The declarant volunteered the statements
to friends, family members and co-workers “for a host of reasons that had nothing to do with
ensuring defendant was incarcerated but, instead, had everything to do with her concern that
the defendant might kill her.”

(Defendant was represented by Assistant Defender Gary Peterson, Springfield.) 
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§19-10(d)
Examples: Inadmissible Testimony

Bullcoming v. New Mexico, ___ U.S. ___, 131 S.Ct. 2705, ___ L.Ed.2d ___, 2011 WL
2472799 (2011) (No. 09-10876, 6/23/11)

The Sixth Amendment Confrontation Clause permits introduction of testimonial
statements of witnesses absent from trial only where the declarant is unavailable and the
defendant has had a prior opportunity to cross-examine. Crawford v. Washington, 541 U.S.
36 (2004). There is no forensic-evidence exception to this rule. An analyst’s certification
prepared in connection with a criminal investigation or prosecution is testimonial and
therefore within the compass of the Confrontation Clause.  Melendez-Diaz v.
Massachusetts, 557 U.S. ___, 129 S.Ct. 2527, ___ L.Ed.2d ___ (2009).

To admit a forensic laboratory report certifying that defendant’s blood-alcohol level was
above the threshold required for aggravated DWI, the State called an analyst from the
laboratory who qualified as an expert witness with respect to the gas chromatograph machine
used to perform the analysis as well as the laboratory’s procedures. The witness had not
signed the certificate and had neither participated in nor observed the test on defendant’s
blood sample. The certifying analyst had been placed on an unpaid leave for an undisclosed
reason, and was not called to testify. The court held that this surrogate testimony did not



satisfy the Confrontation Clause.
1. The court rejected the argument that cross-examination of the certifying analyst was

unnecessary because he was a “mere scrivener” and defendant’s true accuser was the gas
chromatograph machine.  The analyst’s certification reported more than a machine-generated
number, and also made representations as to past events and human actions not revealed in
raw, machine-produced data.  Even if that were not true, the obvious reliability of a
testimonial statement does not dispense with the Confrontation Clause.

2. The testimony of the surrogate analyst was not a substitute for the testimony of the
certifying analyst. The surrogate could not convey what the certifying analyst knew or
observed about the test or the testing process. His testimony could not expose any lapses or
lies on the certifying analyst’s part, or address the circumstances that led to the certifying
analyst’s unpaid leave. The surrogate analyst had no independent opinion regarding
defendant’s blood-alcohol level. The Confrontation Clause does not tolerate dispensing with
confrontation simply because the court believes that questioning one witness about another’s
testimonial statements provides a fair enough opportunity for cross-examination. In short,
when the State elected to introduce the analyst’s certification, the certifying analyst became
the witness defendant had the right to confront.

3. The certified blood-alcohol reports were testimonial.  A document created solely for
an evidentiary purpose, made in aid of a police investigation ranks as testimonial. That the
reports were not sworn to as in Melendez-Diaz was not dispositive.

Justice Sotomayor, specially concurring, emphasized that a statement is testimonial
if its primary purpose is to create an out-of-court substitute for trial testimony. The formality
of the certified report is also an indicator of its testimonial purpose.  She identified four
variants not present in the case before the court that were therefore not addressed by the
opinion:
• the admissibility of a certified report where the State suggests an alternate purpose for

the report other than its use as evidence;
• the admissibility of the testimony of a supervisor, reviewer, or someone else with a

personal connection to the test at issue, and the degree of involvement in the testing
procedure that might be required of the witness; 

• the admissibility an independent opinion of an expert witness about underlying
testimonial reports that were not themselves admitted into evidence, pursuant to
Federal Rule of Evidence 703 (which provides that facts or data of a type upon which
experts in the field would reasonably rely in forming an opinion need not be admissible
in order for the expert’s opinion based on the facts and data to be admitted);

• the admissibility of only machine-generated results.

People v. Bailey, 409 Ill.App.3d 574, 948 N.E.2d 690 (1st Dist. 2011) 
1.  Hearsay is an out-of-court statement offered in court to prove the truth of the matter

asserted.  Out-of-court statements offered for a purpose other than to prove the truth of the
matter asserted, such as to show the effect on the listener’s state of mind, or to show why the
listener acted the way that he or she did, are not hearsay. 

The court rejected the defendant’s argument that the out-of-court statements she
sought to admit were not hearsay because they were offered to explain defendant’s conduct. 
As there was no evidence that defendant actually heard these statements, the evidence could
not be used to show its effect on defendant, and it was inadmissible hearsay.

2.  Out-of-court statements that have independent legal significance as “words of
contract” are not hearsay.  Kukla Press, Inc. v. Family Media, Inc., 133 Ill.App.3d 939, 479



N.E.2d 1116 (1st Dist. 1985).  The out-of-court statements that defendant sought to admit
were not admissible as non-hearsay words of contract because they did not purport to
authorize defendant to do anything. 

(Defendant was represented by Assistant Defender Adrienne River, Chicago.)

People v. Fillyaw and Parker, 409 Ill.App.3d 302, 948 N.E.2d 1116 (2d Dist. 2011) 
1.  Statements made to a testifying witness by a third party describing events of which

the witness has no firsthand knowledge are inadmissible as substantive evidence pursuant
to the prior-inconsistent-statement exception to the hearsay rule provided by 725 ILCS 5/115-
10.1(c)(2).  Therefore, a statement made by Fillyaw to a prosecution witness admitting that
he had kicked in a door and shot three people was inadmissible under the personal-knowledge
limitation of §115-10.1(c)(2).

2.  Admission of a nontestifying co-defendant’s admission inculpating the defendant in
the offense violates not only a defendant’s federal constitutional right to confrontation, but also
Illinois hearsay rules.  Therefore, Fillyaw’s statement implicating Parker in the commission
of the offense was inadmissible against Parker.  Although the jury was instructed to give
separate consideration to each defendant, that any evidence limited to one defendant should
not be considered as to the other, and that a statement made by one defendant may not be
considered as to the other, it was given no contemporaneous instruction to disregard the
statement when considering Parker’s guilt.  These instructions were insufficient to remedy the
state law error; only complete redaction of all references to Parker would suffice.

The admission of this evidence was plain error.  Because the error implicated
defendant’s due process and confrontation clause rights, it necessarily affects substantial
rights and satisfies the second prong of the plain-error analysis.  The seriousness of the error
was compounded by the repeated references to the statement at trial and in the prosecutor’s
argument to the jury, the admission of the statement as substantive evidence, and the fact
that a copy of the statement accompanied the jury during its deliberations.

3.  The mental health history of a witness may be relevant if it relates to the credibility
of the witness.  Witness Deshae R.’s psychiatric diagnosis, treatment with psychotropic
medications, and experience with hallucinations may be relevant to her credibility as a
witness.  Therefore the circuit court was directed to conduct a further in camera review of her
mental health records on remand, and tender to the defense attorneys the relevant portions
of those documents.

(Defendant Fillyaw was represented by Assistant Defender Kathleen Hamill, Elgin and
Defendant Parker was represented by Assistant Defender Yasaman Navai, Chicago.)

People v. McCullough, 2015 IL App (2d) 121364 (No. 2-12-1364, 2/11/15)
1. Under Illinois Rule of Evidence 803(16) (the ancient document rule) statements in

an authenticated document that has been in existence 20 years or more may be admitted as
an exception to the hearsay rule. If the author of the ancient document had personal
knowledge of the substance underlying the assertions in the document, the document is
admissible. Although there are no Illinois cases on point, federal courts interpreting an
identical federal rule of evidence are split on whether the ancient document rule allows
admission of all assertions in the document, even those that involve double hearsay. Some
courts require a separate hearsay exception for each layer of hearsay contained in a document,
while others allow the admission of all statements in a document.

Defendant was tried in 2012 for a kidnapping and homicide that occurred in the town
of Sycamore in 1957. Defendant sought admission of FBI reports that were prepared during



the 1957 investigation of the case and contained evidence of an alibi that had otherwise
disappeared due to the death of the witnesses. The reports contained multiple layers of
hearsay (FBI agents who had no personal knowledge of the events reporting what various
witnesses had told them), and they relied to a large extent on statements of defendant or his
family members. The reports established that defendant had not been in Sycamore at the time
of the offense.

The Appellate Court held that the reports were not admissible. The court adopted the
view that each layer of hearsay requires its own hearsay exception before it is admissible.
Since all the statements in the reports contained multiple layers of hearsay, the ancient
document rule did not allow their admission. The court also noted that one of the bases for the
ancient document rule is that statements in an ancient document are usually written before
a motive to fabricate arises. But here much of the alibi was based on the statements of
defendant or his family, who had a motive to fabricate at the time the FBI reports were
created.

The trial court’s exclusion of the reports was affirmed.
2. Under Illinois Rule of Evidence 804(b)(3), an out-of-court statement that would

subject a person to civil or criminal liability is admissible. Three conditions must be met before
the statement can be admitted: (1) the declarant must be unavailable; (2) the statement must
be against the declarant’s penal interest; and (3) the trustworthiness of the statement must
be corroborated.

The trial court admitted the 1994 deathbed statement of defendant’s mother that
defendant “did it.” The trial court agreed with the State’s theory that the statement was
against her penal interest since it showed that she had lied in 1957 when she told the FBI that
defendant was at home at the time of the offense, and hence was subject to possible
prosecution for obstruction of justice.

The Appellate Court held that the trial court erred in admitting the statement since
it was not against the mother’s penal interest. The court held that the statement itself must
on its face be self-incriminating. The mother’s statement, however, did not on its face
incriminate her. Instead, to be incriminating, the State would have needed to introduce the
inadmissible hearsay statement of what the mother told the FBI in 1957 and then speculate
that (1) the State could have prosecuted her for obstruction of justice 37 years later as she lay
dying of cancer, and (2) that she would have waived any statute of limitations bar.

Although the Appellate Court held that the statement should not have been admitted,
it affirmed defendant’s conviction on harmless error grounds.

(Defendant was represented by Assistant Defender Paul Glaser, Elgin.)

Top

§19-10(e)
The “Completeness” Doctrine

People v. Craigen, 2013 IL App (2d) 111300 (No. 2-11-1300, 9/27/13)
Illinois Rule of Evidence 106 provides: “When a writing or recorded statement or part

thereof is introduced by a party, an adverse party may require introduction at that time of any
other part or any other writing or recorded statement which ought in fairness to be considered
contemporaneously with it.”



This rule codifies in part the common-law completeness doctrine, which provides that
if one party introduces part of an utterance or writing, the opposing party may introduce the
remainder or so much thereof as is required to place that part originally offered in proper
context so that a true and correct meaning is conveyed to the jury. 

The common-law doctrine applies to oral statements and in that respect is broader than
the rule. But the rule is broader than the doctrine in that it allows a party to introduce a
writing or recording not made at the same time as the admitted writing or recording. It also
allows a party to require admission of any another part or any other writing or recording at
the same time as introduction of a writing or recording by the opponent, so that the
statements may be considered contemporaneously by the trier of fact.

The rule did not alter the other requirements for admission under the common-law
doctrine. A recording or writing may be admitted only if required to prevent the jury from
being misled, to place the omitted statement in context so that a true meaning is conveyed,
or to shed light on the meaning of the admitted statement. Simply because a writing or
recording is related to an admitted writing or recording, or pertains to the same subject
matter, does not satisfy the requirements for admission. 

A recorded statement made by defendant while in custody in Milwaukee, two-and-a-
half months before a recorded statement he made when he was in custody in Clarksdale,
Mississippi was properly denied admission under Ill. R. Evid. 106. The court rejected
defendant’s argument that the Milwaukee recording was admissible because his
confrontational and defiant tone in the Milwaukee recording placed the Clarksdale recording
in context, in that it would have allowed the jury to infer from his defeated tone in the
Clarksdale recording that his Clarksdale statements were not voluntary. 

This inference was too tenuous and speculative to satisfy the requirements for
admissibility under Rule 106. Rule 106 is not a means to admit evidence that aids a defendant
in proving his theory of the case. Defendant had not shown that his Clarksdale statement,
standing alone, was misleading, and therefore Rule 106 did not provide an avenue for
admission of the Milwaukee statement. The Milwaukee recording did not shed light on the
Clarksdale recording or place it in context. It merely contradicted it.

(Defendant was represented by Assistant Defender Kerry Goettsch, Elgin.)

People v. Moore, 2012 IL App (1st) 100857 (No. 1-10-0857, 2/1/12)
1. Evidence of crimes for which a defendant is not on trial is inadmissible if relevant

merely to establish the defendant’s disposition or propensity to commit crime. Evidence of
other crimes is objectionable not because it has little probative value, but because it has too
much. Such evidence overpersuades the jury, which might convict the defendant only because
it feels that defendant is a bad person who deserves punishment. The erroneous admission of
evidence of other crimes carries a high risk of prejudice and ordinarily calls for reversal.

Given these concerns, when evidence of unrelated offenses is contained in an otherwise
competent statement or confession, it must be deleted when the statement or confession is
read to the jury, unless to do so would seriously impair its evidentiary value. 

2. The completeness doctrine provides that where one party introduces part of an
utterance or a writing the opposing party may introduce the remainder or so much thereof as
is required to place that part originally offered in proper context so that a correct and true
meaning is conveyed to the jury. The right to introduce an entire conversation or writing is not
absolute, but depends on the relevancy of the additional parts that the party seeks to
introduce. Otherwise inadmissible evidence may be admitted only where a defendant opens
the door to such material and its exclusion would mislead the jury.



3. A videotape of a police interrogation of defendant contained references to: (1) a prior
incident of domestic violence in which defendant punched a woman and broke her jaw after
finding her with another man; defendant apparently pled guilty to this charge; (2) defendant’s
prior history of robberies; and (3) defendant’s prior history as a drug dealer and membership
in a street gang. This other-crime evidence was irrelevant and unfairly prejudicial. Had
defense counsel objected to this evidence, it would have been excluded.

(Defendant was represented by Assistant Defender Jonathan Yeasting, Chicago.)

People v. Ruback, 2013 IL App (3d) 110256 (No. 3-11-0256, 4/22/13)
Defendant’s wife testified as a prosecution witness and denied that she participated

with defendant in a sexual assault. The State introduced as substantive evidence her prior
inconsistent statement to the police in which she implicated herself and defendant in the
assault. The trial court excluded evidence that she denied the assault at the beginning of the
same police interview.

1. Generally, the testimony of a witness may not be corroborated by the admission of
a prior statement consistent with her trial testimony. There are two exceptions to this rule.
A prior consistent statement may be introduced to rebut an express or implied charge that (1)
the witness is motivated to testify falsely, or (2) her testimony is a recent fabrication. In those
instances, evidence may be admitted that the witness made the same statement before the
motive came into existence or before the time of the alleged fabrication. Even if the prior
statement is inadmissible to rebut a charge that the witness was motivated to testify falsely
because the prior statement was made during the time the improper motive is alleged to have
existed, it can be admitted to rebut a charge of recent fabrication

The State implied that defendant’s wife had a motive to falsify her exculpatory trial
testimony because she was married to the defendant and had communicated with him a month
prior to trial. Her prior consistent statement denying the sexual assault was not admissible
to rebut that charge of motive to falsify, because the defense could not show that she did not
have a motive to falsify when she initially denied the allegations. At the time of the police
interview, she was married to the defendant and was herself a suspect.

Her initial statement to the police was also not admissible to rebut a charge of recent
fabrication. The State made no charge of recent fabrication. The mere fact that a witness’s
testimony has been discredited or contradicted is insufficient to allow use of a prior consistent
statement because such an expansion of the exception would swallow the rule. If the only
requirement necessary to trigger the exception was the existence of an inconsistent statement
prior to trial, the exception would negate the rule in toto.

2. Under the completeness doctrine, if one party introduces part of an utterance or
writing, the opposing party may introduce the remainder or so much thereof as is required to
place that part originally offered in proper context so that a correct and true meaning is
conveyed to the trier of fact. The remaining part is admissible only when in fairness it is
required to prevent the trier of fact from receiving a misleading impression as to the nature
of the introduced statement. The remaining part must concern what was said on the same
subject at the same time.

Defendant’s wife’s statements from the beginning of the police interview denying the
sexual assault were not admissible under the completeness doctrine because they “do not
explain why she later denied the allegations, or qualify her later statements; they merely
contradict the prior inconsistent statement admitted into evidence by the State.”

Schmidt, J., specially concurred. There is only one exception to the rule against
admission of prior consistent statements. A prior consistent statement is admissible to rebut



a charge that a witness lied only if a motive to falsify did not exist at the time of the prior
statement.

A reasonable juror would have concluded that the State did charge that defendant’s
wife’s testimony was a lie, but her prior statement was not admissible to rebut that charge
because she had a motive to falsify at the time of the prior statement. The completeness
doctrine challenge was forfeited because defendant did not argue it below. Even if error had
occurred, it was harmless beyond a reasonable doubt.

Holdridge, J., specially concurred. The prior statement was admissible under the
completeness doctrine. It was part of the same police interview, part of which the State
introduced. The statement would have established the context of the statement that the jury
did hear and would have qualified that statement in the context of the wife’s overall
credibility. But its exclusion was harmless beyond a reasonable doubt because the evidence
of guilt was overwhelming and there was nothing in the entire statement that would have
been of help to the defendant.

(Defendant was represented by Assistant Defender Jay Wiegman, Ottawa.) 

Top

§19-10(f)
Testimony About Conversations To Show Police Investigation

People v. Hanson, 238 Ill.2d 74, 939 N.E.2d 238 (2010) 
The Supreme Court affirmed defendant’s convictions and death sentence: 
1. The trial court did not err by admitting testimony by the sister of one of the

decedents concerning a conversation which she had with the decedent about six weeks before
the latter’s death. In that conversation, the decedent said that defendant had threatened to
kill her if she told their father that defendant had obtained credit in their parents’ names. 

The State admitted that the statements were hearsay, but argued that defendant had
forfeited his right to challenge the evidence under the “forfeiture by wrongdoing” doctrine.
Under that doctrine, statements are admissible against a party who, with the intent to prevent
the witness from testifying, procures the absence of the declarant from trial. The State
contended that defendant murdered the decedent with the intent of keeping her from going
to the police or testifying against him. 

Defendant did not dispute the finding that he acted with intent to make the decedent
unavailable, but argued that the doctrine of forfeiture by wrongdoing does not permit
nontestimonial hearsay to be admitted. In the alternative, defendant argued that if
nontestimonial hearsay can be admitted under the forfeiture by wrongdoing doctrine, the trial
court must first consider whether the statements are sufficiently reliable to be considered. 

The court concluded that the forfeiture by wrongdoing doctrine is not merely a basis
by which the defendant’s constitutional right to confrontation may be extinguished. Instead,
the doctrine also constitutes an exception to the hearsay rule which allows the admission of
both testimonial and nontestimonial hearsay. 

Furthermore, the reliability of the statements need not be considered in determining
whether statements are admissible under the forfeiture by wrongdoing doctrine. The court
stressed that by intentionally preventing the declarant from testifying, the defendant forfeited
his ability to challenge the reliability of the statements. “Requiring additional indicia of
reliability would . . . undermine the equitable considerations at the center of the doctrine.” 



2. The trial court did not err by admitting a detective’s testimony that while talking to
the defendant, he stated that defendant’s sister believed defendant had committed the
murders. 

A. Defendant did not waive the issue by cross-examining the witness about the
statement after defense counsel’s objection to admissibility was overruled. “When a circuit
court makes an adverse evidentiary decision, defense counsel cannot be forced to choose
between waiving an issue for appeal and allowing damaging testimony to go unanswered on
cross-examination. Facing such a choice undermines counsel’s ability to fully and vigorously
pursue a client’s interest.” 

B. Whether evidence is relevant and should be admitted is left to the discretion
of the trial court, whose decision will not be overturned unless it is arbitrary, fanciful or
unreasonable. Here, the trial court did not abuse its discretion by admitting the evidence. 

1) The court rejected the argument that the testimony was improper opinion
evidence. Neither the detective nor the sister testified about the sister’s present opinion of
defendant’s guilt or innocence. Instead, the evidence concerned a conversation which occurred
immediately after the offenses, when the sister reported to police that defendant might have
been responsible. 

2) The evidence was relevant in that it explained why the investigation had
focused on the defendant, and answered defendant’s earlier question to the officer about why
he was being questioned. 

In addition, the sister’s belief was relevant to explain defendant’s actions after
talking to the police officer, including his unannounced return to Illinois from California and
drive to Wisconsin, where he was arrested. The fact that defendant knew that his sister had
shared her suspicions with the police made it more likely that he was attempting to flee. 

3) The evidence was not hearsay. An out-of-court statement is admissible if
offered for some purpose other than to establish the truth of the matter asserted. The evidence
was not offered to prove that defendant was guilty, or even to prove that the sister thought he
was guilty. Instead, it was intended to provide context for the investigation and explain
defendant’s state of mind when he returned to Illinois. 

4) The evidence should not be excluded because the danger of unfair prejudice
outweighed any probative value. The court noted that the sister was not an authority figure
whose opinion was likely to be especially persuasive to the jury, the jury was not likely to
believe that the sister was “uniquely knowledgeable” about defendant’s role in the offense, and 
at no point did any witness testify that he or she believed defendant to be guilty. 

(Defendant was represented by Assistant Defender Steve Clark, Supreme Court Unit.) 

In re Jovan A., 2014 IL App (1st) 103835 (No. 1-10-3835, 2/13/14)
The Appellate Court reversed the minor’s delinquency adjudication and remanded for further

proceedings after finding that the trial judge improperly relied on inadmissible hearsay to establish the
minor’s guilt. 

1. Hearsay is an out-of-court statement offered to prove the truth of the matter asserted. Generally,
hearsay is inadmissible unless it falls within a recognized exception to the hearsay rule. One such exception
permits a police officer to testify about information received during the course of an investigation in order
to explain why he or she made an arrest or took steps in the investigation. Such testimony is not offered to
show the truth of the matters asserted, but merely to show the steps which the officer performed. 

However, the exception does not allow an officer to testify to information beyond what is necessary
to explain his or her actions. Similarly, the officer may not testify about the content of any statements he
received. 



2. The exception for statements made in the course of an investigation has been applied only to
testimony by law enforcement officers, and not to testimony by lay witnesses who conducted private
investigations. The court found that it need not consider the State’s argument that the exception should be
extended to lay witnesses because even if the exception did apply, the testimony in this case would have
exceeded the scope of the exception. The witness testified not only to the steps which she took in her private
investigation, but also to the content of the craigslist.org advertisement which led her to a bicycle which had
been stolen a few minutes earlier. 

3. A police officer testified that the lay witness told him that a stolen bicycle was being sold on
craigslist.org. The officer testified that he viewed the website, found a telephone number, and obtained
related names, addresses and car registration information. The officer also testified that when he arrested the
respondent he called the phone number listed in the advertisement, and the respondent’s cellular phone rang. 

The Appellate Court concluded that because the detective was a police officer acting in the line of
duty, the “course of an investigation” exception applied to the portions of his testimony stating that he
viewed the advertisement, obtained information concerning a car, went to a particular address where he
observed the car, and arrested the respondent. Such testimony qualified for the investigation exception
because it explained the steps the detective took which resulted in the respondent’s arrest. 

However, the trial court improperly admitted other portions of the detective’s testimony, including
that the layperson told him that the bicycle was being sold on craigslist.org, the detective called the number
listed in the advertisement, and the respondent’s cellular phone rang. The court stressed that the investigation
exception does not allow an officer to testify to the content of a statement, and that the content of the
advertisement related directly to the essence of the dispute at trial - whether the respondent was the person
who stole the bicycle. Furthermore, the content of the advertisement was not necessary to explain the course
of the detective’s investigation. 

4. Erroneous admission of hearsay requires reversal unless the record shows that the error was
harmless. To determine whether this standard has been satisfied, the reviewing court must ask whether there
is a reasonable probability that the trier of fact would have been acquitted had the hearsay been excluded. 

The court concluded that the erroneous admission of the hearsay was not harmless where, although
there was some evidence that the bicycle in question was the one which had been stolen a few minutes
earlier, the trial court’s oral pronouncement showed that it relied not on the properly admitted evidence but
entirely on the improper hearsay, which it considered for its truth. Under these circumstances, there was a
reasonable probability that the trier of fact would have acquitted the respondent had the hearsay been
excluded.

The court acknowledged that there is a presumption that a trial judge sitting as trier of fact
considered only competent evidence. The court concluded that the presumption was overcome because the
record affirmatively showed that the judge considered the hearsay for its truth when it found that the
respondent had stolen the bicycle. The Appellate Court acknowledged that had the trial court based its
finding solely on admissible evidence, reversal would not be required.

(Defendant was represented by Assistant Defender Peter Sgro, Chicago.)

People v. Boling, 2014 IL App (4th) 120634 (No. 4-12-0634, 3/12/14) 
1. 725 ILCS 5/115-10 authorizes the admission of certain hearsay statements of a child

in prosecutions for specified sex offenses, so long as adequate indicia of reliability are present
and the child either testifies or is unavailable and the statements are corroborated. The court
concluded that under the plain language of the statute, §115-10 is not limited to hearsay
statements that directly describe the elements of the charged offenses. Instead, §115-10
authorizes admission of a “matter or detail pertaining to any act which is an element of an
offense,” including statements relating to the relationship between the child and defendant
if such statements are relevant to explain the context in which the alleged acts occurred.
Similarly, statements which relate steps defendant allegedly took to conceal his relationship



with the child from others may be admitted under §115-10.
The court also concluded that hearsay statements by the complainant concerning

defendant’s apparent sexual abuse of another child may be admissible under §115-10. When
determining whether such statements are admissible, courts should consider: (1) the
relationship of the declarant to the other child, (2) the proximity of the acts in time and place
to the act allegedly performed upon the declarant, (3) the similarity of the acts performed on
each child, and (4) whether there was a common perpetrator. Where the complainant believed
that the second child, a cousin who was about the same age as the complainant, was being
abused by defendant in the same room where the complainant had been abused, her
statements and conclusions were admissible to corroborate her claims and to provide the jury
with an understanding of the psychological aspects of the defendant’s abusive relationship
with the declarant. “In this sense, [the complainant’s] statements described a matter or detail
pertaining to the charged offenses.” 

2. 725 ILCS 5/115-13 authorizes the admission of statements of the complainant in a
sex offense prosecution when such statements are made to medical personnel for purposes of
medical diagnosis or treatment, insofar as those statements are reasonably pertinent to
diagnosis or treatment. Section 115-13 permits details of sex acts to be admitted, including
how, when, and where the act occurred and the identity of the perpetrator.

Thus, statements which the complainant made to a nurse/sexual assault examiner and
which identified defendant as the attacker were admissible under §115-13. Furthermore, §115-
13 authorized admission of statements concerning the defendant’s threats to harm the
complainant’s pets if she told anyone about the abuse, because those statements were relevant
to the declarant’s state of mind and emotional condition.

However, §115-13 did not authorize admission of the declarant’s statements that: (1)
defendant apparently abused another person, and (2) the declarant told her mother about the
abuse because she “heard that maybe it had happened to some other kids.” These statements
were not reasonably pertinent to the declarant’s diagnosis or treatment.

3. A police officer may testify concerning steps taken in investigating a crime where
such testimony is required to fully explain the State’s case. However, out-of-court statements
admitted to explain the course of an investigation are admissible only to the extent necessary
to provide that explanation, and should not be admitted if they reveal unnecessary and
prejudicial information. Furthermore, testimony about the steps of an investigation may not
include the substance of conversations with non-testifying witnesses. In addition, evidence
which would suggest that the defendant engaged in prior criminal activity is admissible only
if it is relevant and specifically connects the defendant with the crime for which he is being
tried.

Here, the court applied the principles of the “police investigation” hearsay exception
although the witnesses in question - the mother and aunt of the complainant - were civilians
rather than law enforcement agents. In applying the principles underlying the exception, the
court noted that the two witnesses “conducted something akin to an investigation into
defendant’s suspected abuse” of the complainant.

However, the court concluded that the evidence went well beyond what was necessary
to explain the decision to investigate information about the possible abuse, because both
witnesses testified either directly or indirectly about the substance of conversations and
suggested that defendant had been previously accused of sexual improprieties with children.
The court rejected the State’s argument that it elicited the testimony because it had a
legitimate need to explain its case, noting that the prosecutor could have limited the evidence
to showing that based upon information obtained from a third party, the women decided to



have a discussion with the complainant about “good” and “bad” touches. Had the evidence been
presented in such a manner, the exact information and its source would not have been
revealed.

4. The court also noted that in prior cases, it suggested that a trial judge faced with the
possibility of admitting evidence explaining the steps of a police investigation should conduct
an in camera hearing to determine what statements will be permitted. People v. Cameron,
189 Ill.App.3d 998, 546 N.E.2d 259 (4th Dist. 1989). Such a hearing would have been
appropriate here although the evidence concerned lay rather than police testimony. In
addition, although defendant failed to raise a formal objection to the testimony, the trial court
had ample warning through the §115-10 hearing that hearsay concerning the defendant’s prior
crimes would be elicited at trial. Under these circumstances, the trial court should have sua
sponte exercised its discretion to hold an in camera hearing.

The court concluded:
[Twenty-five] years after Cameron, the State continues to
commit error by introducing unduly prejudicial out-of-court
statements for the purported purpose of explaining the steps of
an investigation. . . . The State's repeated abuse of this limited
exception to the hearsay rule — in the face of repeated
condemnation from the Appellate Court — shows a disrespect for
the fundamental purpose of the hearsay rule.  . . . [T]rial courts
and courts of review should begin more closely scrutinizing (1)
the State's purported need to offer hearsay statements to explain
the steps of an investigation, as well as (2) the potential prejudice
resulting from such evidence. In other words, the time is long
overdue for trial courts to routinely be conducting "Cameron
hearings."

5. Because the State’s case in a prosecution for sex offenses against a child was based
on the credibility of minor witnesses, the court found that the evidence was closely balanced.
Thus, the plain error rule applied. Because defendant was denied a fair trial by the cumulative
effect of several errors including the erroneous admission of hearsay evidence, allowing a
prosecution witness to testify concerning the credibility of the complainant, and commenting
in closing argument on the credibility of witnesses, the convictions were reversed and the
cause remanded for a new trial.

(Defendant was represented by Assistant Defender Allen Andrews, Springfield.)

People v. Shorty, 403 Ill.App.3d 625, 934 N.E.2d 647 (3d Dist. 2010) 
An officer may testify that he had a conversation with someone to explain his

investigatory procedure.  The officer may not testify to the substance of that conversation
where the substance relates directly to the matter in controversy at trial.

A police officer’s testimony relating the substance of his conversation with an informant
should not have been admitted to explain the officer’s investigatory procedure because it went
beyond that necessary for that purpose and related directly to the charges.  The defendant was
on trial for possession of heroin and possession of heroin with intent to deliver. The
information that the officer disclosed was that an informant told him that defendant was
taking a trip to Chicago to pick up a large quantity of heroin and that defendant had in fact
obtained the heroin.  Instructing the jury not to consider the evidence for its truth did not cure
the error. The court concluded that the prosecutor elicited the evidence to place the testimony
of the informant before the jury without subjecting the witness to cross-examination and



impeachment.  
(Defendant was represented by Assistant Defender Bryon Kohut, Ottawa.)

People v. Shorty, 408 Ill.App.3d 504, 946 N.E.2d 474 (3d Dist. 2011) 
1. An officer may testify to his investigatory procedures, including the existence of

conversations, but not the substance of the conversations, without violating the hearsay rule,
even if the logical inference is that the officer took subsequent steps as a result of the
substance of those conversations. The testimony may not be used to establish defendant’s
guilt, or go beyond what is necessary to explain the police conduct.  This rule is not violated
where the substance of the conversation is irrelevant to the matter in controversy.

The State went beyond what was necessary to explain the investigatory procedure, and
the substance of the elicited conversations related directly to the matter in controversy:
whether the defendant possessed the heroin. The prosecutor elicited that a confidential
informant told the police that defendant would be going to Chicago to buy heroin; that
defendant would be going to Chicago that evening to pick up a large quantity of heroin; and
that defendant did in fact have the heroin.  The Appellate Court characterized the hearsay
testimony of the informant as nothing “more than a prosecutor’s successful attempt to put on
the not-so-confidential informant’s testimony as to defendant’s guilt without subjecting the
witness to cross-examination and impeachment.”

2.  The court instructed that upon defense objection to the substance of information
related to the police, a hearing should be conducted outside the presence of the jury to
determine the scope of the out-of-court statements and the need for the jury to hear them. 
This allows the court to decide how much of the substance of the conversation is necessary to
explain why the police did what they did and exclude prejudicial testimony that the jury might
use to decide defendant’s guilt.

3.  A limiting instruction to the jury did not cure the error, particularly where it was
not given in each instance that hearsay was elicited.  The error was harmless however,
because there is no reasonable probability that the jury would have acquitted absent the error,
as the evidence that the police saw defendant in possession of the bag containing the heroin
was uncontradicted.  

(Defendant was represented by Assistant Defender Bryon Kohut, Ottawa.)

Top

§19-11 
Admissions: Exculpatory and False Exculpatory Statements

People v. Gray, 406 Ill.App.3d 466, 941 N.E.2d 338 (1st Dist. 2010) 
A guilty plea is an admission to the elements of the charged offense.  It does not

constitute an admission to collateral matters.
A defense witness pled guilty to illegal possession of a weapon, a charge related to the

first degree murder and aggravated battery charges for which defendant was tried.  The
factual basis presented by the prosecutor at the plea hearing included a statement that the
witness had given the gun to the defendant and the defendant had fired shots that resulted
in the death of the murder victim. After the witness testified at defendant’s trial that
defendant had not been the shooter, the prosecutor introduced the factual basis for the plea
to impeach the testimony of the witness.



By pleading guilty to the gun charge, the witness admitted that she possessed a gun
illegally.  Her plea was not an admission that she gave the gun to the defendant or that he
fired the gun, because those collateral facts had no bearing on the elements that the State had
to prove to establish her guilt of the weapons offense.  Neither at the time of the plea nor at
the time of defendant’s trial did the witness assent to the collateral matters presented by the
prosecutor in the factual basis for the plea.  Therefore, the factual basis did not constitute a
judicial admission or a prior inconsistent statement that could be used to impeach the
testimony of the witness.

(Defendant was represented by Assistant Defender Tomas Gonzalez, Chicago.)

People v. Sanchez, 392 Ill.App.3d 1084, 912 N.E.2d 361 (3d Dist. 2009) 
1. Because the defendant’s post-arrest silence is neither material nor relevant to

proving or disproving a charged offense, Illinois evidentiary law prohibits the impeachment
of a defendant with his or her post-arrest silence, regardless whether the silence occurred
before or after Miranda warnings were given. Furthermore, constitutional error occurs where
the defendant is impeached with post-arrest silence which occurred after Miranda warnings
were given.

However, a defendant who gives exculpatory testimony that is manifestly inconsistent
with statements he made after his arrest may be cross-examined about the inconsistency.

2. As a matter of plain error, the State committed reversible error by using post-arrest
silence to impeach a defendant who did not testify. Because defendant’s alibi defense was
presented through the testimony of other witnesses, the State was entitled to impeach those
witnesses. However, it had no basis to impeach a non-testifying defendant.

Defendant’s convictions were reversed and the cause remanded for a new trial.
(Defendant was represented by Assistant Defender Bryon Kohut, Ottawa.) 

People v. Watson, 2012 IL App (2d) 091328 (No. 2-09-1328, 1/25/12)
A judicial confession is a voluntary acknowledgment of guilt during a judicial

proceedings such as a plea of guilty, testimony at trial or testimony at some other hearing. To
constitute a judicial confession, the statement must directly acknowledge guilt or directly and
necessarily imply guilt.

1. Defendant’s statements in allocution may be read to suggest his guilt, but may also
be read as an expression of remorse for his life of crime generally, and not specifically to this
offense. Therefore, they are too vague to be considered a judicial confession.

 2. Statements made by defendant in his examination of witnesses at a hearing on his
post-trial motion challenging the competency of his counsel did not qualify as judicial
confessions. Defendant offered no guilty plea or personal testimony at that hearing. The
evidence at that hearing revealed that defendant and his counsel disagreed about whether
defendant should adopt the trial strategy of making a judicial confession at trial, and
established that defendant entertained pleading guilty. But defendant ultimately did not make
a judicial confession or plead guilty.

(Defendant was represented by Assistant Defender Linda Johnson, Elgin.)

Top

§19-12 
Co-Conspirator Statements



People v. Denson, 2013 IL App (2d) 110652 (No. 2-11-0652, 5/23/13)
Under the Illinois Rules of Evidence, a statement is not hearsay if it is offered against

a party and was made by the party’s co-conspirator during the course and in furtherance of
the conspiracy. Ill. R. Evid. 801(d)(2)(E). Thus co-conspirator’s statements should no longer
be characterized as an exception to the rule against hearsay. Statements made in furtherance
of a conspiracy include those that have the effect of advising, encouraging, aiding or abetting
its perpetration. Statements made after the crime in an effort to conceal the crime or escape
punishment further the objective of the conspiracy. A mere narrative of past occurrences that
does not further any objective of the conspiracy is not admissible as a co-conspirator’s
statement.

Statements made by co-conspirators to an armed robbery that led to a murder were not
mere restatements of what had occurred. The co-conspirators had called the witness to drive
them to an apartment  of one of the co-conspirators immediately after the murder had
occurred because defendant “had to get on the highway.” The co-conspirators still had the
weapons in their possession and changed their destination because of the appearance of the
police near the apartment. Explaining what happened and what led to their current
predicament furthered the efforts to conceal their actions. Because the statements were made
in an effort to conceal the crime and escape punishment, they were properly admitted as co-
conspirators’ statements.

A co-conspirator’s statement that she was glad that she was unable to contact a person
because she did not want to set him up for a robbery by the co-conspirators was not admissible
as a statement by a co-conspirator. The fact that the statement was made to a non-conspirator
did not alone make the statement inadmissible. But the statement was not made in
furtherance of the conspiracy because it was a mere narrative of what the co-conspirator had
done and what the plans were for later than evening. 

(Defendant was represented by Assistant Defender Christopher McCoy, Elgin.) 

Top

§19-13 
Dying Declarations

People v. Jenkins, 2013 IL App (4th) 120628 (No. 4-12-0628, 3/15/13)
1. The hearsay exception for dying declarations applies where: (1) at the time a hearsay

statement was made the declarant believed that his or her death was imminent, and (2) the
statement related to the cause or circumstances of what the declarant believed to be the
impending death. The trial court did not act against the manifest weight of the evidence where
it concluded that because there was no evidence the declarant believed his death to be
imminent, a statement made in the hospital after the declarant came out of surgery for a
gunshot wound did not qualify for the dying declaration. The court noted that no one asked
the declarant whether he thought he was dying, and he never communicated a belief that his
death was impending. Although the declarant might not have believed that his survival was
assured, where he had lived through surgery and was still being treated the record did not
contradict the trial court’s conclusion that the declarant did not believe his death to be
imminent. 

2. The forfeiture by wrongdoing exception to the hearsay rule applies where a hearsay
statement is offered against a party which has engaged or acquiesced in wrongdoing that was
intended to, and did, procure the declarant’s unavailability as a witness. The exception applies



only where the party in question acted with the intent to make the declarant unavailable. The
mere fact that certain actions resulted in the unavailability of the witness does not trigger the
forfeiture by wrongdoing exception. 

The court concluded that the trial judge did not act contrary to the manifest weight of
the evidence by concluding that a defendant who shot the declarant during an armed robbery
did not act with the intent to make the declarant unavailable as a witness. Under the
“manifest weight of evidence” standard of review, a party seeking to overturn the trial judge’s
finding must do more than merely argue that inferences which favor its position could be
drawn from the evidence. “Even if one may or can reasonably infer that defendant had the
intent to procure [the declarant’s] unavailability as a witness, it does not follow that the
opposite inference, that defendant lacked such an attempt, is unreasonable or against the
manifest weight of the evidence.” The court also noted that the factual representations made
in the State’s brief were not included in its offer of proof at trial. Given the State’s offer of
proof in the lower court, the trial judge did not act against the manifest weight of the evidence
by finding that the forfeiture by wrongdoing exception did not apply. 

3. The court concluded that the manifest weight of the evidence standard applied
because the contentions between the parties were factual: (1)whether the evidence was such
that the trial court could infer only that the declarant believed his death to be imminent at the
time of the statement, and (2) whether the evidence was such that the trial court could infer
only that defendant acted with the intent to make the declarant unavailable as a witness. The
de novo standard of review would apply only if the issues concerned legal disputes about the
applicability of the hearsay exceptions in light of uncontested facts. 

(Defendant was represented by Assistant Defender Colleen Morgan, Springfield.) 

Top

§19-14
Spontaneous Declarations; Corroborative Complaints; Statements Under 725 ILCS
5/115-10

§19-14(a) 
Spontaneous Declarations (Excited Utterances)

People v. Connolly, 406 Ill.App.3d 1022, 942 N.E.2d 71 (3d Dist. 2011) 
1. Statements are admissible under the excited-utterance exception to the hearsay rule

where there is an occurrence sufficiently startling to produce a spontaneous and unreflecting
statement, an absence of time for the declarant to fabricate the statement, and a statement
relating to the circumstances of the occurrence.  The critical inquiry with respect to time is
whether the statement was made while the declarant was still affected by the excitement of
the event.  That the statement was made in response to inquiry does not necessarily destroy
spontaneity.

An act of domestic violence is sufficiently startling to render inoperative the normal
reflective thought processes of a victim.  Statements made within a few minutes of an act of
domestic violence also do not allow time for reflection while the emotional upset resulting from
the event continues.  Therefore the trial court did not abuse its discretion in concluding that
the totality of circumstances supported the conclusion that defendant’s wife’s statements were
excited utterances, even though made in response to police questioning. 



2. An out-of-court statement made to a law enforcement official is not testimonial when
the circumstances objectively indicate that the primary purpose of any questioning was to
address an ongoing emergency.  Factors to be considering in deciding whether the
interrogation was to meet an ongoing emergency are:  (1) whether the purpose was to
determine a past fact or ascertain an ongoing event; (2) whether the situation could be
described as an emergency; (3) whether the nature of the questions focused on the present or
on the past; and (4) the level of formality involved.

The statements by defendant’s wife were not testimonial because the statements were
made while the police addressed an ongoing emergency. Defendant’s neighbor called the police
when she observed defendant and his wife screaming and yelling at each other as defendant
held their son.  The police arrived on the scene five to seven minutes after the dispatch and
spoke with defendant’s wife who appeared nervous, upset, and agitated.  Defendant’s wife
reported that defendant had battered her, had set their son in the street, and then had left
with the son.  The police questioned other witnesses to assess the ongoing situation, and then
proceeded to locate defendant and the child, who was returned to the wife.

(Defendant was represented by Assistant Defender Dan Evers, Mt. Vernon.)

People v. Dobbey, 2011 IL App (1st) 091518 (No. 1-09-1518, 8/19/11)
1.  A hearsay statement is admissible under the excited utterance or spontaneous

declaration exception where: (1) there is an occurrence sufficiently startling to produce a
spontaneous and unreflecting statement; (2) there is an absence of time for the declarant to
fabricate the statement; and (3) the statement relates to the circumstances of the occurrence.

A statement made by a shooting victim qualified for admission as an excited utterance
or spontaneous declaration. The statement was made after the declarant was mortally
wounded in a shooting while a passenger in a car. The driver was also injured. A backseat
passenger drove the car to a gas station to call for help. This scenario was sufficiently startling
to produce a spontaneous and unreflecting statement. Only a matter of minutes elapsed
between the shooting and the statement, and the statement was made as the declarant was
lying on the ground experiencing the physical effects of the shooting to his chest, before he had
time to reflect on the event. As the statement identified the defendant as the shooter, the
statement related to the circumstances of the shooting.

2. Testimonial statements may be admitted into evidence against an accused only
when: (1) the witness is unavailable to testify; and (2) the defendant had a prior opportunity
to cross-examine the witness. A statement is testimonial when its primary purpose is to
establish or prove past events potentially relevant to a later criminal prosecution. Statements
are not testimonial when the circumstances of the encounter, as well as the statement and the
actions of the witness and the police, objectively indicate that the primary purpose of the
interrogation is to assist the police to meet an ongoing emergency. Michigan v. Bryant, __
U.S. __, 131 S.Ct. 1143, ___ L.Ed.2d ___ (2011).

Bryant did not address whether this same test applies where statements are made to
nonofficial individuals. Nonetheless, the court applied this same analysis, and concluded that
the statement of a shooting victim was not testimonial, even though it was made to a witness
who was present during the shooting but did not see the shooter. The statement was made
when the declarant and the witness were in an exposed public gas station, prior to the arrival
of emergency personnel, as the declarant was being dragged from their vehicle after suffering
a gunshot wound to the chest. The primary purpose of the statement was to respond to an
ongoing emergency. Although they had driven a few blocks from the scene, it was possible that
the shooter had followed them and still posed a threat. The declarant was mortally wounded



and in serious pain and could not have had as his primary purpose to establish or prove past
events relevant to a future prosecution. The informality of the encounter and the absence of
solemnity shows that the declarant would not have been alerted to the possible future
prosecutorial use of his statements. 

(Defendant was represented by Assistant Defender Pamela Rubeo, Chicago.)

Top

§19-14(b)
Corroborative Complaints

Top

§19-14(c)
Statements Under 725 ILCS 5/115-10

In re Brandon P., 2014 IL 116653 (No. 116653, 5/22/2014)
1. The court agreed with the State’s concession that out-of-court statements made by

the three-year-old complainant to a police officer were “testimonial” for purposes of the
confrontation clause. Statements to police are testimonial when the circumstances objectively
indicate that the primary purpose of the interrogation is establish past events potentially
relevant to criminal prosecution.

Here, the primary purpose of the interview was to establish events for a potential
criminal prosecution. Thus, statements made during the interview were testimonial.

2. The court agreed with the State’s concession that the three-year-old was unavailable
to testify for purposes of 725 ILCS 5/115-10. Under §115-10, “unavailable” witnesses include
children who are unable to testify because of fear. People v. Stechly, 225 Ill. 2d 246 (2007).

The record here shows that the complainant was unavailable because of her fear and
youth. She could barely answer the trial court’s preliminary questions, and froze when the
State began its direct examination. The trial court, defense counsel, and the prosecutor all
agreed that the complainant was unavailable. Under these circumstances, the trial court did
not abuse its discretion by finding that the witness was unavailable for purposes of §115-10.

(Respondent was represented by Assistant Defender Catherine Hart, Springfield.)

People v. Kitch, 239 Ill.2d 452, 942 N.E.2d 1235 (2011) 
1. The defense has an adequate opportunity to cross-examine a witness to satisfy the

Sixth Amendment where the witness testifies on direct examination in sufficient detail to
establish the element of each charged offense.

Defendant was charged with multiple counts of predatory criminal sexual assault of
his stepdaughter and stepson and aggravated criminal sexual abuse of his stepson.  It was
undisputed that defendant was over the age of 17 and that the victims were under the age of
13 when the offenses occurred.  Although it may have been unclear from the testimony of the
victims when every act of sexual penetration or sexual conduct occurred, the State was not
required to prove the dates of commission, only to provide some way to differentiate between
the various counts.  The direct-examination testimony of the stepdaughter and stepson



established separate acts of sexual penetration or conduct as charged by the State during the
relevant time period.  Therefore their testimony provided enough detail to allow for effective
cross-examination within the meaning of the Sixth Amendment.

2. A statute is unconstitutional on its face only if no set of circumstances exist under
which it would be valid.

Section 115-10 of the Code of Criminal Procedure, 725 ILCS 5/115-10 allows admission
of a child victim’s hearsay statements under two scenarios:  (1) the court finds the statement
reliable and the child testifies at trial, or (2) the child does not testify, the court finds the
statement reliable, and the allegation of sexual abuse is independently corroborated.

The confrontation clause places no restriction on the admission of hearsay testimony
under scenario one above since the declarant testifies at trial and is present to defend or
explain that testimony.  Where the child does not testify under scenario two above, testimonial
statements are admissible under Crawford v. Washington, 541 U.S. 36 (2004), only if the
defendant had a prior opportunity to cross-examine the declarant. 

That under both scenarios the statement must also meet the additional reliability
requirement set forth in Ohio v. Roberts, 448 U.S. 56 (1980), that was repudiated in
Crawford, is not problematic.  This requirement only provides the defendant with additional
protection over and above that provided by the confrontation clause.  It does not affect the
constitutionality of § 115-10 because the hearsay testimony must still satisfy Crawford’s
constitutional requirements in addition to the statutory requirement of reliability.  The
evidentiary question of whether hearsay testimony satisfies a statutory exception such as §
115-10 is separate from, and antecedent to, the issue of whether admitting the testimony
satisfies the confrontation clause.  Therefore, the fact that § 115-10 does not incorporate the
limitations on admissibility imposed by Crawford does not affect its constitutionality.

(Defendant was represented by Assistant Deputy Defender Nancy Vincent, Springfield.)

People v. Sargent, 239 Ill.2d 166, 940 N.E.2d 1045 (2010)
725 ILCS 5/115-10 authorizes the trial court to admit hearsay statements made by

minor declarants who are the victims of specified sex offenses, if the court finds that the
statements provide sufficient guarantees of trustworthiness. If such hearsay is admitted, the
court “shall instruct the jury that it is for the jury to determine the weight and credibility to
be given the statement and that, in making the determination, the court shall consider the age
and maturity of the child, . . . the nature of the statement, the circumstances under which the
statement was made, and any other relevant factor.” (725 ILCS 5/115-10(c)) 

The court acknowledged that the trial court erred by failing to instruct the jury in
accordance with §115-10, but held that defense counsel waived the issue by failing to request
an instruction and present the issue in the post-trial motion. Furthermore, the plain error rule
did not apply. 

First, the evidence was not closely balanced. Second, the jury was given an instruction
based on the general IPI instruction concerning the credibility of witnesses (Crim. No. 1.02),
and therefore was aware of many of the principles specified by §115-10. 

The court stressed that it was not suggesting that courts have discretion to tender
instructions based on general IPI instructions instead of the IPI instruction implementing
§115-10 (IPI Crim. No. 11.66), but only that under the circumstances of this case the failure
to comply with §115-10 did not constitute plain error. 

(Defendant was represented by Assistant Defender Deborah Pugh, Chicago.)

People v. Boling, 2014 IL App (4th) 120634 (No. 4-12-0634, 3/12/14) 



1. 725 ILCS 5/115-10 authorizes the admission of certain hearsay statements of a child
in prosecutions for specified sex offenses, so long as adequate indicia of reliability are present
and the child either testifies or is unavailable and the statements are corroborated. The court
concluded that under the plain language of the statute, §115-10 is not limited to hearsay
statements that directly describe the elements of the charged offenses. Instead, §115-10
authorizes admission of a “matter or detail pertaining to any act which is an element of an
offense,” including statements relating to the relationship between the child and defendant
if such statements are relevant to explain the context in which the alleged acts occurred.
Similarly, statements which relate steps defendant allegedly took to conceal his relationship
with the child from others may be admitted under §115-10.

The court also concluded that hearsay statements by the complainant concerning
defendant’s apparent sexual abuse of another child may be admissible under §115-10. When
determining whether such statements are admissible, courts should consider: (1) the
relationship of the declarant to the other child, (2) the proximity of the acts in time and place
to the act allegedly performed upon the declarant, (3) the similarity of the acts performed on
each child, and (4) whether there was a common perpetrator. Where the complainant believed
that the second child, a cousin who was about the same age as the complainant, was being
abused by defendant in the same room where the complainant had been abused, her
statements and conclusions were admissible to corroborate her claims and to provide the jury
with an understanding of the psychological aspects of the defendant’s abusive relationship
with the declarant. “In this sense, [the complainant’s] statements described a matter or detail
pertaining to the charged offenses.” 

2. 725 ILCS 5/115-13 authorizes the admission of statements of the complainant in a
sex offense prosecution when such statements are made to medical personnel for purposes of
medical diagnosis or treatment, insofar as those statements are reasonably pertinent to
diagnosis or treatment. Section 115-13 permits details of sex acts to be admitted, including
how, when, and where the act occurred and the identity of the perpetrator.

Thus, statements which the complainant made to a nurse/sexual assault examiner and
which identified defendant as the attacker were admissible under §115-13. Furthermore, §115-
13 authorized admission of statements concerning the defendant’s threats to harm the
complainant’s pets if she told anyone about the abuse, because those statements were relevant
to the declarant’s state of mind and emotional condition.

However, §115-13 did not authorize admission of the declarant’s statements that: (1)
defendant apparently abused another person, and (2) the declarant told her mother about the
abuse because she “heard that maybe it had happened to some other kids.” These statements
were not reasonably pertinent to the declarant’s diagnosis or treatment.

3. A police officer may testify concerning steps taken in investigating a crime where
such testimony is required to fully explain the State’s case. However, out-of-court statements
admitted to explain the course of an investigation are admissible only to the extent necessary
to provide that explanation, and should not be admitted if they reveal unnecessary and
prejudicial information. Furthermore, testimony about the steps of an investigation may not
include the substance of conversations with non-testifying witnesses. In addition, evidence
which would suggest that the defendant engaged in prior criminal activity is admissible only
if it is relevant and specifically connects the defendant with the crime for which he is being
tried.

Here, the court applied the principles of the “police investigation” hearsay exception
although the witnesses in question - the mother and aunt of the complainant - were civilians
rather than law enforcement agents. In applying the principles underlying the exception, the



court noted that the two witnesses “conducted something akin to an investigation into
defendant’s suspected abuse” of the complainant.

However, the court concluded that the evidence went well beyond what was necessary
to explain the decision to investigate information about the possible abuse, because both
witnesses testified either directly or indirectly about the substance of conversations and
suggested that defendant had been previously accused of sexual improprieties with children.
The court rejected the State’s argument that it elicited the testimony because it had a
legitimate need to explain its case, noting that the prosecutor could have limited the evidence
to showing that based upon information obtained from a third party, the women decided to
have a discussion with the complainant about “good” and “bad” touches. Had the evidence been
presented in such a manner, the exact information and its source would not have been
revealed.

4. The court also noted that in prior cases, it suggested that a trial judge faced with the
possibility of admitting evidence explaining the steps of a police investigation should conduct
an in camera hearing to determine what statements will be permitted. People v. Cameron,
189 Ill.App.3d 998, 546 N.E.2d 259 (4th Dist. 1989). Such a hearing would have been
appropriate here although the evidence concerned lay rather than police testimony. In
addition, although defendant failed to raise a formal objection to the testimony, the trial court
had ample warning through the §115-10 hearing that hearsay concerning the defendant’s prior
crimes would be elicited at trial. Under these circumstances, the trial court should have sua
sponte exercised its discretion to hold an in camera hearing.

The court concluded:
[Twenty-five] years after Cameron, the State continues to
commit error by introducing unduly prejudicial out-of-court
statements for the purported purpose of explaining the steps of
an investigation. . . . The State's repeated abuse of this limited
exception to the hearsay rule — in the face of repeated
condemnation from the Appellate Court — shows a disrespect for
the fundamental purpose of the hearsay rule.  . . . [T]rial courts
and courts of review should begin more closely scrutinizing (1)
the State's purported need to offer hearsay statements to explain
the steps of an investigation, as well as (2) the potential prejudice
resulting from such evidence. In other words, the time is long
overdue for trial courts to routinely be conducting "Cameron
hearings."

5. Because the State’s case in a prosecution for sex offenses against a child was based
on the credibility of minor witnesses, the court found that the evidence was closely balanced.
Thus, the plain error rule applied. Because defendant was denied a fair trial by the cumulative
effect of several errors including the erroneous admission of hearsay evidence, allowing a
prosecution witness to testify concerning the credibility of the complainant, and commenting
in closing argument on the credibility of witnesses, the convictions were reversed and the
cause remanded for a new trial.

(Defendant was represented by Assistant Defender Allen Andrews, Springfield.)

People v. Lara, 2011 IL App (4th) 080983-B (No. 4-08-0983, revised op. 9/29/11) 
1.  The Appellate Court reiterated that 725 ILCS 5/115-10, which admits certain

hearsay statements concerning acts against a child under the age of 13 or a mentally retarded
person if the trial judge finds that the statements are sufficiently reliable, is not facially



unconstitutional under Crawford v. Washington.  The court also noted that the Illinois
Supreme Court rejected arguments identical to those made by the defendant in People v.
Kitch, 239 Ill.2d 452, 942 N.E.2d 1235 (2010).

2. The trial court did not abuse its discretion by finding that a five-year-child’s
videotaped statement to a police officer was sufficiently reliable to be admitted under §115-10.
In determining whether hearsay is sufficiently reliable to be admitted, the trial court must
examine the totality of the circumstances including such factors as the child’s: (1) spontaneity
and consistent repetition of the incident, (2) mental state, (3) use of terminology unexpected
of a child of similar age, and (4) lack of motive to fabricate.  Because the officer asked open-
ended questions and did not attempt to lead the child in her answers, the statement described
conduct with which a typical four or five-year-old child would not be familiar, the child gave
detailed testimony about defendant’s actions, the record showed no motive for fabrication, and
the officer who was interviewing the declarant did not believe she had been coached, the trial
court did not abuse its discretion by finding that the statement was reliable. 

The court rejected the argument that contradictions between the pretrial statement and
the child’s testimony at trial made the former too unreliable to be admitted.  First, the
testimony “was not so much inconsistent with the videotaped statement as it was less
complete,” at least partially because during her testimony neither party asked the child
specific questions about statements she made before trial. 

Furthermore, the jury was able to assess the child’s credibility, and might well have
concluded that the pretrial statement was more complete and believable because it occurred
closer to the events in question. 

Defendant’s conviction for predatory criminal sexual assault was affirmed.
(Defendant was represented by Assistant Defender Arden Lang, Springfield.)

People v. Lard, 2013 IL App (1st) 110836 (No. 1-11-0836, 6/28/13)
1. The confrontation clause authorizes the admission of testimony from a prior

proceeding where the witness is unavailable at trial and the defense had an adequate
opportunity to effectively cross-examine at the prior hearing. An adequate opportunity for
effective cross-examination exists where the motive and focus of the cross-examination at the
time of the initial proceeding are the same as or similar to the motive and focus during the
subsequent proceeding. 

In addition, 725 ILCS 5/115-10.4 authorizes the admission of prior statements where
the witness is deceased at the time of trial. Factors to be considered in determining whether
to admit prior testimony under §115-10.4 include the materiality, probative value, and
trustworthiness of the prior testimony, the interests of justice, and the prior opportunity for
cross-examination. Here, defendant claimed that the opportunity for cross-examination at a
preliminary hearing was inadequate to justify admission of a deceased police officer’s
testimony under either §115-10.4 or the confrontation clause. 

2. The confrontation clause does not require that counsel have an opportunity at the
preliminary hearing to ask about every fact that might be relevant at trial. Thus, the
opportunity to cross-examine may have been adequate at the earlier hearing even where
discovery materials disclose new information which is relevant to cross-examination. What
matters is that at the preliminary hearing defense counsel had a “fair opportunity” to inquire
into the witness’s observation, interest, bias, prejudice, and motive. Furthermore, to the extent
that a witness at the preliminary hearing testifies to facts showing probable cause to believe
that the defendant committed an offense, the defense has a motive to test the witness’s
credibility, powers of observation, and ability to recall.  



Because defense counsel cross-examined the officer at the preliminary hearing and
asked about his powers of observation and recall, just as would have been done at trial, the
court concluded that the preliminary hearing testimony was properly admitted. Although at
trial the defense had access to discovery that had not been available at the prior hearing,
defendant did not show how he would have benefitted from additional cross-examination based
on information gleaned from the discovery. 

The court also rejected the argument that cross-examination was limited at the
preliminary hearing because defense counsel represented both defendant and a co-defendant.
Defendant presented no evidence that the co-defendants had antagonistic defenses or that
counsel was concerned that questioning which would have benefitted one defendant would
have hurt the other.  

Defendant’s conviction for residential burglary was affirmed. 

(Defendant was represented by Assistant Defender Todd McHenry, Chicago.) 

People v. Learn, ___ Ill.App.3d ___, 919 N.E.2d 1042 (2d Dist. 2009) (No. 2-04-1169, 12/4/09)
725 ILCS 5/115-10 authorizes the admission of hearsay evidence of certain sex offenses

against a child, where the trial court finds that the statements are sufficiently reliable and the
child either testifies or is unavailable to testify and there is corroborative evidence of the act
in question. The Appellate Court concluded that the four-year-old complainant did not
“testify,” as that term is defined under §115-10, where she admitted that a person by the name
of the defendant existed only after some ten pages of questioning and gave no information
about the defendant other than that he was the husband of the complainant’s aunt and that
the witness did not like him. When the child was asked about going to the police station and
whether she had been asked questions there, she began to cry. After a short recess, the State
informed the court that it had no more questions. 

1. A child witness is considered “unavailable” if he or she is unwilling or unable to
testify because of fear, unable to communicate in the courtroom setting, or declared
incompetent because she is incapable of expressing herself so as to be understood. It makes
no difference whether the witness becomes unavailable before or after taking the witness
stand. 

The court rejected the argument that mere presence in court and willingness to answer
general questions that do not concern the offense are sufficient to qualify as “testimony.”
Instead, if a particular witness is the only person other than the hearsay witnesses who could
accuse the defendant of actions constituting the offense, she is considered to have “testified”
within the meaning of §115-10 only if he or she testifies about the offense. 

Because the child in this case did not testify at all about the charge and barely
acknowledged the matters on which she was questioned, she did not “testify” as contemplated
by §115-10. Because the complainant was “unavailable” to testify under §115-10, her hearsay
statements could not be admitted under that section. 

2. The court rejected the argument that any problem within the child’s testimony was
cured by the trial court’s willingness to overrule any State objections with respect to the scope
of any cross-examination by the defense. To cross-examine the complainant, defendant would
be required to first elicit testimony about the alleged event, and then attempt to challenge and
refute the testimony he had elicited. “[I]n the absence of accusatory testimony, there would
seem to be very few, if any, answers that defense counsel would seek to elicit.” 

3. Whether out-of-court statements of an unavailable witness may be admitted at trial
depends on whether the statements are “testimonial” in nature. Testimonial hearsay of a



witness who does not testify at trial is inadmissible unless the witness is “unavailable” to
testify and the defendant had a prior opportunity for cross-examination. 

The court found that the child’s statements to two police officers were clearly
“testimonial,” as they were made during police interrogations which were intended to establish
or prove past events potentially relevant to criminal prosecutions. Since the child did not
testify and the defendant had no prior opportunity for cross-examination, the trial court
erroneously admitted the testimony by the officers. 

 The court concluded, however, that the minor’s statements to her father were non-
testimonial. Where a statement is not the product of law enforcement interrogation, the proper
focus in determining whether the statement is testimonial is the intent of the declarant and
whether the objective circumstances would lead a reasonable person to conclude that their
statement could be used against the defendant. Where the declarant is a child, the child’s age
may be an objective circumstance to be taken into account in determining whether a
reasonable person under the circumstances would have understood that her statement could
be available for use at a later trial. 

The court concluded that it would not be reasonable to expect a four-year-old to
understand that her statements would be available for use at trial, where the child did not
initially accuse the defendant and did not appear to realize that defendant’s actions were
inappropriate.

4. Where a child does not testify at trial, §115-10 allows introduction of certain hearsay
if there is corroborative evidence of the act which is the subject of the statement. Here, there
was no corroborative evidence of any act; the only evidence presented concerned various
recitations of the child’s out-of-court statements. Thus, the statements were not admissible
under §115-10.

5. Finally, the court noted that it was error to allow a police officer who heard the
minor’s statements only through the testimony of an interpreter to testify at trial concerning
the substance of those remarks. Because §115-10 mandates that the testifying witness hear
the child’s remarks personally, only the interpreter who heard the child’s remarks could testify
concerning those remarks.

Defendant’s conviction was reversed and the cause was remanded for a new trial.

People v. Martin, 408 Ill.App.3d 891, 946 N.E.2d 990 (2d Dist. 2011) 
1. Under 725 ILCS 5/115-10.1, an out-of-court statement may be admitted if it: (1) is

inconsistent with the declarant’s testimony at trial, (2) is the subject of cross-examination of
the declarant, (3) was made under oath or described an event of which the witness had
personal knowledge, and (4) was written or signed by the witness, acknowledged under oath,
or recorded electronically. 

The prior statement need not directly contradict the trial testimony in order to be
admitted. Instead, the term “inconsistent” includes evasive answers, silence, or changes in
position. “One of the policies underlying §115-10.1 . . . is to protect parties from ‘turn coat’
witnesses who back away from a former statement made under circumstances indicating that
it was likely to be true.” (People v. Tracewski, 399 Ill.App.3d 1160, 927 N.E.2d 1271 (4th
Dist. 2010)). 

2. The trial court properly applied §115-10 to admit a written statement of the
complainant, who claimed at trial that she had been drinking on the night of the offense and
did not recall any incident with the defendant. In the written statement, which had been
prepared at the request of the arresting officers, the complainant stated that defendant
grabbed her arm while she was driving and then hit her in the face.  At trial, the complainant



did not recall talking to police on the night of the offense.  However, she identified the
document as being in her handwriting. 

The court concluded that the written statement contradicted the complainant’s claim
that she was unable to recall the incident, and noted that the trial court found that the
complainant was being evasive at trial.  Furthermore, the written statement explained events
which were within the witness’s personal knowledge when the statement was made, and the
witness acknowledged making the statement by identifying the handwriting.  Finally, the
complainant was subject to cross-examination because she testified and responded to defense
counsel’s questions, although she was unable to recall the event. “[A] witness who appears and
is able to testify is not unavailable for cross-examination simply because he or she cannot
recall some events.” 

3. Under Crawford v. Washington, a testimonial statement by an unavailable
witness is inadmissible unless the defendant had a prior opportunity for cross-examination.
However, where the declarant appears for cross-examination at trial, the Confrontation Clause
does not restrict use of her prior testimonial statements. 

The court found that the factors leading to the conclusion that the complainant was
available for cross-examination under §115-10 apply equally to the Crawford inquiry. Thus,
Crawford is satisfied where a witness appears, answers questions, and is cross-examined,
even if she is unable to remember some events. 

Because the witness’s out-of-court statement was properly admitted, defendant’s
convictions for aggravated battery and domestic battery were affirmed. 
 (Defendant was represented by Panel Attorney Thomas Brandstrader, Chicago.) 

People v. Oats, 2013 IL App (5th) 110556 (No. 5-11-0556, 8/6/13)
1. Under 725 ILCS 5/115-10(a) and (b)(3), hearsay statements concerning sexual acts

perpetrated against minors under the age of 13 may be admitted under certain circumstances.
Before such hearsay is admitted, the trial court must conduct a hearing outside the presence
of the jury and find that the time, content, and circumstances of the statement provide
sufficient safeguards of reliability. The State has the burden of proving that statements are
reliable and not the result of prompting or manipulation. 

Reliability is determined by the totality of the circumstances. Among the factors to be
considered are the spontaneity and consistent repetition of the statement, the mental state
of the child in giving the statement, the use of terminology that would be unexpected by a child
of comparable age, and any lack of motive to fabricate.

2. The court concluded that hearsay statements were not unreliable merely because the
first time the children were interviewed, the audio portion of the recording process
malfunctioned and only the video portion was preserved. The court stressed that the State
presented detailed testimony that the minors were treated in a manner that protected against
suggestiveness, second interviews were conducted when it was discovered that the audio had
not been recorded in the first interview, and two witnesses testified that the second interviews
were substantially the same as the first. The court also noted that there was no prompting or
suggestiveness in the second interviews. Under these circumstances, the statements were not
rendered unreliable by the inadvertent failure to properly record the first interviews. Thus,
the trial court did not err by admitting the statements into evidence.

People v. Orengo, 2012 IL App (1st) 111071 (No. 1-11-1071, 12/18/12)
“In a prosecution for a physical or sexual act perpetrated upon or against a child under

the age of 13,” evidence of out-of-court statements made by the child is admissible as an



exception to the hearsay rule under certain specified circumstances. 725 ILCS 5/115-10. 
A discharge hearing is conducted pursuant to 725 ILCS 5/104-25 to determine whether

to acquit a defendant of the charges when there has been a finding of unfitness. The discharge
hearing is not a criminal prosecution. The defendant may not be convicted at the hearing. If
the evidence is sufficient to establish his guilt, he is found not not guilty. But the purpose of
the hearing is the same as that of a criminal trial—to test the sufficiency of the State’s
evidence of defendant’s guilt of the charged crime. The standard of proof is the same. It follows
that, unless otherwise noted in §104-25, the rules of evidence governing a criminal proceeding
apply at a discharge hearing.

Subsection (a) of §104-25 provides that hearsay or affidavit evidence may be admitted
at a discharge hearing “on secondary matters such as testimony to establish the chain of
possession of physical evidence, laboratory reports, authentication of transcripts taken by
official reporters, court and business records, and public documents.” 725 ILCS 5/104-25(a).

The statute’s silence on the admission of hearsay evidence on primary matters does not
reflect the legislature’s intent to bar such evidence. Subsection (a) does not evidence the
legislature’s intent to provide greater protection of a defendant’s rights at a discharge hearing
than at a criminal trial. Such an interpretation of subsection (a) would be inconsistent with
the Illinois Supreme Court’s interpretation in People v. Waid, 221 Ill. 2d 464, 851 N.E.2d
1210 (2006), which upheld the constitutionality of subsection (a) against due process and
confrontation clause challenges.

Therefore, it was not error to admit hearsay evidence as provided by §115-10  at
defendant’s discharge hearing.

(Defendant was represented by Assistant Defender Robert Hirschhorn, Chicago.)

People v. Rivera, 409 Ill.App.3d 122, 947 N.E.2d 819 (1st Dist. 2011) 
1.  Generally, statements made prior to trial are inadmissible for the purpose of

corroborating trial testimony or rehabilitating a witness.  Prior consistent statements may be
admitted, however, in two circumstances: (1) where there is a charge that the witness has
recently fabricated the testimony; or (2) where the witness has a motive to testify falsely. In
either circumstance, the statement must have been made before the alleged fabrication or
motive to lie arose.

A note that the complaining witness wrote to her friend containing details consistent
with her trial testimony was not admissible as a prior consistent statement.  The defense did
suggest that the complainant had a motive to lie, but that motive arose before the note was
written.

2.  Certain statements by the complainant are admissible in the prosecution of certain
offenses perpetrated against a child under the age of 13, but the out-of-court statements must
have been made before the complainant attained 13 years of age or within three months after
the commission of the offense, whichever is later. 725 ILCS 5/115-10(b)(3).  The note
containing the statements at issue was written after the complainant turned 14, and did not
qualify as a statement made within three months of the date of the commission of the offense,
as the State never clearly established the date of the last sexual act between defendant and
complainant.
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§19-15



Prior Inconsistent Statements

§19-15(a) 
As Impeachment

People v. Gray, 406 Ill.App.3d 466, 941 N.E.2d 338 (1st Dist. 2010) 
A guilty plea is an admission to the elements of the charged offense.  It does not

constitute an admission to collateral matters.
A defense witness pled guilty to illegal possession of a weapon, a charge related to the

first degree murder and aggravated battery charges for which defendant was tried.  The
factual basis presented by the prosecutor at the plea hearing included a statement that the
witness had given the gun to the defendant and the defendant had fired shots that resulted
in the death of the murder victim. After the witness testified at defendant’s trial that
defendant had not been the shooter, the prosecutor introduced the factual basis for the plea
to impeach the testimony of the witness.

By pleading guilty to the gun charge, the witness admitted that she possessed a gun
illegally.  Her plea was not an admission that she gave the gun to the defendant or that he
fired the gun, because those collateral facts had no bearing on the elements that the State had
to prove to establish her guilt of the weapons offense.  Neither at the time of the plea nor at
the time of defendant’s trial did the witness assent to the collateral matters presented by the
prosecutor in the factual basis for the plea.  Therefore, the factual basis did not constitute a
judicial admission or a prior inconsistent statement that could be used to impeach the
testimony of the witness.

(Defendant was represented by Assistant Defender Tomas Gonzalez, Chicago.)

People v. Morris, 2013 IL App (1st) 110413 (No. 1-11-0413, 11/15/13)
Before his trial for first degree murder, defendant successfully moved for suppression

of a video statement which he made following his arrest. The suppression was based on a
violation of Miranda. There was no allegation that the statement was involuntary. 

In the suppressed confession, defendant admitted throwing a metal pole or dumbbell
at the decedent. In addition, an eyewitness testified that he saw defendant throw the
dumbbell, and a search of defendant’s car after the offense disclosed a dumbbell. 

The defendant filed a motion in limine asking that the trial court prohibit the State
from introducing evidence of the confession as impeachment. Defense counsel stated that
defendant would not testify, but that the defense would call as expert witnesses medical
personnel who treated defendant at the Cook County Jail. The expert witnesses would testify
that they diagnosed defendant with “Hill-Sachs deformity,” a shoulder condition that would
have prevented defendant from throwing the dumbbell. 

The trial court denied the motion in limine. Although defense counsel represented in
an offer of proof that the experts would testify that they based their diagnosis on physical
observations of defendant and examination of x-rays rather than by relying on defendant’s
statements, the trial court ruled that the State could use the suppressed confession to impeach
the experts concerning defendant’s physical ability to throw a dumbbell. After the motion in
limine was denied, the defendant elected not to call the experts to testify. 

On appeal, defendant argued that the trial court erred by ruling that defendant’s
suppressed confession could be used to impeach expert defense witnesses concerning their
diagnoses of defendant and their opinions of his ability to throw a dumbbell. 

1. The court rejected the State’s argument that the issue was not properly before the



court because the defendant failed to call the experts after his motion in limine was denied.
Under Luce v. U.S., 469 U.S. 38 (1984) and its progeny, a defendant who fails to testify
waives any issue concerning the denial of a motion in limine to bar use of his prior convictions
as impeachment. 

The court concluded that Luce does not apply here. First, the trial court made a
definitive ruling that the expert witnesses could be impeached with defendant’s statements,
and the State made clear that it would impeach the experts if they testified. Second, the ruling
did not turn on factual considerations, but involved a legal issue - whether an expert witness’s
testimony may be impeached with a defendant’s suppressed statement. Third, the record was
sufficient to permit the court to consider the issue. Under these circumstances, the issue was
properly before the court although defendant did not call the experts to testify. 

2. On the merits, the court concluded that the trial court abused its discretion by
denying the motion in limine. An abuse of discretion occurs when the trial court’s decision is
arbitrary, fanciful, unreasonable, or would not be adopted by any reasonable person. 

Under the exclusionary rule, evidence seized in violation of a defendant’s constitutional
rights is generally inadmissible at trial. However, an exception to the exclusionary rule
permits the admission of illegally obtained evidence for the limited purpose of impeaching the
credibility of the defendant’s testimony at trial. 

In James v. Illinois, 493 U.S. 307 (1990), the U.S. Supreme Court declined to extend
this exception to permit use of a defendant’s suppressed statement to impeach the testimony
of witnesses other than the defendant, finding that such use would not promote the truth-
seeking function of a criminal trial and would significantly undermine the deterrent effect of
the exclusionary rule. The James court also noted that the threat of being prosecuted for
perjury is sufficient to deter false testimony by a witness who is not the accused, and that
impeachment with a third party’s statement is unnecessary. Furthermore, allowing
impeachment of witnesses other than the accused with a suppressed statement might chill
some defendants from presenting a defense through the testimony of others. 

3. However, the court concluded that the error was harmless beyond a reasonable doubt
because the defendant’s offer of proof was weak, counsel never outlined exactly what the
experts’ opinions would be, and defendant was tried on an accountability theory under which
he need not have thrown the dumbbell in order to be convicted. In addition, whether defendant
threw the dumbbell was at best a minor part of the State’s case, and three eyewitnesses
identified defendant as participating in the offense. Under these circumstances, defendant
would have been found guilty beyond a reasonable doubt even had the medical experts
testified that he was unable to throw the dumbbell. 

(Defendant was represented by Assistant Defender Bryon Reina, Chicago.) 

People v. Simpson, 2013 IL App (1st) 111914 (No. 1-11-1914, 6/19/13)
The court concluded that defense counsel was ineffective where he failed to object when

the prosecution played a videotape in which a witness stated that defendant had confessed to
the offense. The court noted that had an objection been raised, the recording would have been
inadmissible. 

First, because the witness did not affirmatively damage the State’s case where he
testified only that he could not recall what defendant had said, the videotape was inadmissible
as impeachment. Second, the videotape was inadmissible under 725 ILCS 5/115-10.1, which
authorizes the admission of a prior inconsistent statement which “narrates, describes, or
explains an event or condition of which the witness had personal knowledge.” In order for an
out-of-court statement to satisfy the “personal knowledge” requirement, the witness must have



actually seen the event which formed the subject matter of the statement. Here, the out-of-
court statements were used as evidence that the defendant repeatedly struck the decedent
with a bat. Because the witness admitted that he had no personal knowledge whether
defendant struck the decedent and was merely repeating what he claimed defendant had said,
the “personal knowledge” requirement was not satisfied. 

Defendant’s conviction for murder was reversed and the cause remanded for a new
trial.  

(Defendant was represented by Assistant Defender Megan Ledbetter, Chicago.)  

People v. Wilson, 2012 IL App (1st) 101038 (No. 1-10-1038, 3/16/12)
In audio taped and written statements to police, defendant’s uncle recounted

statements which defendant made about an incident which led to first degree murder and
armed robbery charges against the defendant. At trial, the uncle claimed that he did not
remember his statements. The State then sought to admit the uncle’s audio taped and written
statements as substantive evidence. 

1. Under 725 ILCS 5/115-10.1, a prior inconsistent statement may be offered as
substantive evidence if several requirements are met, including that the witness is subject to
cross-examination, the statement narrates or describes an event “of which the witness had
personal knowledge,” and the statement: (1) was written or signed by the witness, (2)
acknowledged by the witness under oath at a trial or hearing, or (3) accurately recorded
electronically. The court rejected the State’s argument that the “personal knowledge”
requirement is satisfied where the witness has personal knowledge that the declarant made
the hearsay statement which is sought to be admitted, but lacks personal knowledge of the
event described in that statement. 

The court found three reasons to reject the State’s position. First, precedent based on
an “unusually detailed legislative history” establishes that the General Assembly intended to
require personal knowledge of the underlying event, and not mere knowledge that the
declarant made a hearsay statement. 

Second, the personal knowledge requirement assures that the statement is reliable by
affording the defendant an adequate opportunity for cross-examination and because it is less
likely that a witness with personal knowledge of the underlying event will repeat a statement
that he knows to be untrue. Construing the personal knowledge requirement to apply only to
the making of the statement would undermine both factors, because the opportunity for
effective cross-examination would be compromised and because the witness would have no
independent knowledge whether the statement is true. 

Finally, the State’s interpretation of the personal knowledge requirement would render
that requirement meaningless, because a witness who testifies about a hearsay statement
necessarily has knowledge that the statement was made. 

Thus, the trial court erred by admitting the portions of the uncle’s audio taped and
written statements recounting defendant’s hearsay statements, because the uncle had no
personal knowledge of the incident other than what the defendant stated. 

2. The court rejected the State’s argument that even if the prior inconsistent
statements were not admissible substantively, they should have been admitted as
impeachment. Although prior inconsistent statements may be admitted as impeachment, the
State may impeach its own witness only if the witness’s testimony affirmatively damaged the
State’s case. To be subject to impeachment, the testimony must do more than merely
disappoint the State by failing to incriminate the defendant. Instead, the testimony must give
“positive aid” to the defense. 



The mere fact that a witness claims a lack of memory does not affirmatively damage
the State’s case. Thus, impeachment was not justified by the uncle’s claim that he could not
remember the statements. 

3. The court acknowledged that the State’s case is damaged by a witness’s claim that
someone other than the defendant committed the offense. Where the witness was not
“seriously” confessing to having committed the offense, however, and was simply trying to
avoid testifying against the defendant, no damage was done to the State’s case. Thus,
impeachment was not justified.  

4. The court concluded, however, that the erroneous admission of the prior inconsistent
statements was harmless where the uncle made nearly identical statements in his grand jury
testimony, which was properly admitted at trial. Defendant’s convictions for first degree
murder and armed robbery were affirmed. 

(Defendant was represented by Assistant Defender Katherine Donahoe, Chicago.) 

Top

§19-15(b)
As Substantive Evidence

People v. Simpson, 2015 IL 116512 (No. 116512, 1/23/15)
Generally, out-of-court hearsay is inadmissible as substantive evidence. Under 725

ILCS 5/115–10.1, however, a prior inconsistent statement may be admitted substantively if
it “narrates, describes, or explains an event or condition of which the witness had personal
knowledge,” and the declarant is subject to cross-examination concerning the statement.

The court concluded that the “personal knowledge” provision requires that the witness
had personal knowledge of the events described in the prior inconsistent statement. The court
rejected the State’s argument that §115–10.1 is satisfied where the witness merely heard a
statement about an event that he did not witness.

Here, the witness told police that defendant admitted striking the decedent several
times with a baseball bat. At trial, however, the witness said that he had no recollection of
making such a statement. The court concluded that the State could introduce a videotape of
the witness making the prior statement only if it could show that the witness had personal
knowledge of the actual incident and not just that defendant had made the statement. Because
the State lacked such evidence, the prior statement was inadmissible.

(Defendant was represented by Assistant Defender Megan Ledbetter, Chicago.)

People v. Fillyaw and Parker, 409 Ill.App.3d 302, 948 N.E.2d 1116 (2d Dist. 2011) 
1.  Statements made to a testifying witness by a third party describing events of which

the witness has no firsthand knowledge are inadmissible as substantive evidence pursuant
to the prior-inconsistent-statement exception to the hearsay rule provided by 725 ILCS 5/115-
10.1(c)(2).  Therefore, a statement made by Fillyaw to a prosecution witness admitting that
he had kicked in a door and shot three people was inadmissible under the personal-knowledge
limitation of §115-10.1(c)(2).

2.  Admission of a nontestifying co-defendant’s admission inculpating the defendant in
the offense violates not only a defendant’s federal constitutional right to confrontation, but also
Illinois hearsay rules.  Therefore, Fillyaw’s statement implicating Parker in the commission
of the offense was inadmissible against Parker.  Although the jury was instructed to give



separate consideration to each defendant, that any evidence limited to one defendant should
not be considered as to the other, and that a statement made by one defendant may not be
considered as to the other, it was given no contemporaneous instruction to disregard the
statement when considering Parker’s guilt.  These instructions were insufficient to remedy the
state law error; only complete redaction of all references to Parker would suffice.

The admission of this evidence was plain error.  Because the error implicated
defendant’s due process and confrontation clause rights, it necessarily affects substantial
rights and satisfies the second prong of the plain-error analysis.  The seriousness of the error
was compounded by the repeated references to the statement at trial and in the prosecutor’s
argument to the jury, the admission of the statement as substantive evidence, and the fact
that a copy of the statement accompanied the jury during its deliberations.

3.  The mental health history of a witness may be relevant if it relates to the credibility
of the witness.  Witness Deshae R.’s psychiatric diagnosis, treatment with psychotropic
medications, and experience with hallucinations may be relevant to her credibility as a
witness.  Therefore the circuit court was directed to conduct a further in camera review of her
mental health records on remand, and tender to the defense attorneys the relevant portions
of those documents.

(Defendant Fillyaw was represented by Assistant Defender Kathleen Hamill, Elgin and
Defendant Parker was represented by Assistant Defender Yasaman Navai, Chicago.)

People v. Hobson, 2014 IL App (1st) 110585 (No. 1-11-0585, 3/12/14)
725 ILCS 5/115-10.1(c)(2) provides that a prior inconsistent statement that was not

made under oath in a legal proceeding constitutes hearsay, and is inadmissible as substantive
evidence unless it describes an event or condition of which the declarant had personal
knowledge. Where neither of two witnesses whose statements were introduced by the State
had seen the shooting in question, they lacked the personal knowledge required to allow
substantive use of their prior statements that they had overheard statements about the
shooting. The court rejected the State’s argument that Illinois courts have misinterpreted
§115-10.1(c)(2) by requiring personal knowledge of the actual event in question, and not
merely personal knowledge that defendant and others made statements about the shooting.
The court noted that the State’s theory would render the personal knowledge requirement
superfluous, because in any event one cannot testify about a hearsay statement that he did
not personally witness.

(Defendant was represented by Assistant Defender Autumn Fincher, Chicago.)

People v. McCarter, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2011) (No. 1-09-2864,
6/24/11)

1. A requirement for admission of a prior inconsistent statement of a witness as
substantive evidence is that the statement “narrates, describes, or explains an event or
condition of which the witness had personal knowledge.”  725 ILCS 5/115-10.1(c)(2).
Statements of secondhand accounts of events are inadmissible hearsay.

Although some portions of a witness’s prior statement admitted at defendant’s trial
recounted events of which she had personal knowledge, other parts contained statements
made by a co-defendant describing the events at which the witness was not present and of
which the witness had no personal knowledge, including that the co-defendant took $3000
from the deceased. Those portions of the statement were inadmissible hearsay.

2. While a witness may testify to statements made to her by the defendant, a witness
may not offer her personal opinion of the meaning of those statements. Therefore, while the



State could admit evidence that defendant told a witness, “It’s going down,” and that he was
going to “take care of business,” it could not admit the witness’s opinion as to what she thought
defendant meant by these statements.

Because these inadmissible statements provided the only evidence that a robbery took
place, the court concluded that defense counsel was ineffective in failing to object to the
evidence, thus also satisfying the second prong of the plain-error rule. “Based on plain error
[the court] exercised [its] duty to set aside the armed robbery conviction where reasonable
doubt remains of defendant’s guilt.”  

(Defendant was represented by Assistant Defender Jessica Fortier, Chicago.)

People v. Santiago, 409 Ill.App.3d 927, 949 N.E.2d 290 (1st Dist. 2011) 
1.  Just as evidence of a co-defendant’s confession is inadmissible as evidence of

defendant’s guilt, evidence that a co-defendant pleaded guilty or was convicted is inadmissible
as evidence of defendant’s guilt.  A defendant is entitled to have his guilt or innocence
determined based on the evidence against him without being prejudged according to what has
happened to another.  People v. Sullivan, 72 Ill.2d 36, 377 N.E.2d 17 (1978).

The court held that this rule was not violated where the prosecutor elicited from the
co-defendants that they had pleaded guilty, but in the context of admitting statements that
they had made at their plea hearings acknowledging the accuracy of their post-arrest
statements. The post-arrest and guilty-plea statements inculpating defendant were admitted
as substantive evidence pursuant to 725 ILCS 5/115-10.1 as they were inconsistent with the
co-defendants’ testimony at trial. The State never argued to the jury or even suggested that
the co-defendants’ guilt was evidence of defendant’s guilt.

2.  Nor was it error to elicit evidence of the sentences that the co-defendants received. 
The jury was not informed of the sentences for the improper purpose of suggesting that
defendant faced a comparable sentence if convicted, but to emphasize the doubtful explanation
offered by the co-defendants for their decision to plead guilty.

3.  It was also not error for the prosecutor to elicit evidence that defendant was not
present when the co-defendant pleaded guilty.  This evidence was offered to provide a
plausible explanation for the co-defendant’s contrary testimony at trial, i.e., that defendant’s
absence at the plea hearing made it easier for the co-defendant to testify to defendant’s guilt,
and defendant’s presence at trial made it difficult for the co-defendant to repeat that
testimony.

Justice Robert E. Gordon specially concurred. It was error, although harmless, to elicit
evidence of co-defendants’ guilty pleas, where it was not necessary to elicit that evidence in
order to introduce the prior inconsistent statements they made at the plea hearing.

(Defendant was represented by Assistant Defender Jessica Pamon, Chicago.)

People v. Simpson, 2013 IL App (1st) 111914 (No. 1-11-1914, 6/19/13)
The court concluded that defense counsel was ineffective where he failed to object when

the prosecution played a videotape in which a witness stated that defendant had confessed to
the offense. The court noted that had an objection been raised, the recording would have been
inadmissible. 

First, because the witness did not affirmatively damage the State’s case where he
testified only that he could not recall what defendant had said, the videotape was inadmissible
as impeachment. Second, the videotape was inadmissible under 725 ILCS 5/115-10.1, which
authorizes the admission of a prior inconsistent statement which “narrates, describes, or
explains an event or condition of which the witness had personal knowledge.” In order for an



out-of-court statement to satisfy the “personal knowledge” requirement, the witness must have
actually seen the event which formed the subject matter of the statement. Here, the out-of-
court statements were used as evidence that the defendant repeatedly struck the decedent
with a bat. Because the witness admitted that he had no personal knowledge whether
defendant struck the decedent and was merely repeating what he claimed defendant had said,
the “personal knowledge” requirement was not satisfied. 

Defendant’s conviction for murder was reversed and the cause remanded for a new
trial.  

(Defendant was represented by Assistant Defender Megan Ledbetter, Chicago.)  

People v. Sykes, 2012 IL App (4th) 100769 (No. 4-10-0769, 4/4/12)
A prior statement of a witness is admissible as substantive evidence if: (a) it is

inconsistent with his testimony at trial, (b) the witness is subject to cross-examination
concerning the statement, and (c) the statement either: (1) is made under oath at a trial,
hearing or other proceeding, or (2) narrates, describes or explains an event or condition of
which the witness had personal knowledge, and A) the statement is proved to have been
written or signed by the witness, or B) the witness acknowledged under oath the making of
the statement either in his testimony at the hearing or trial in which the admission of the
statement is sought, or at a trial, hearing or other proceeding, or C) the statement is proved
to have been accurately recorded by a tape recorder, video recorder, or similar electronic
means of sound recording. 725 ILCS 5/115-10.1. 

The term “acknowledged” in the statute is not a term of art, having only one precise
meaning. Whether a witness’s testimony constitutes an acknowledgment of the prior
statement within the meaning of the statute is a matter left to the trial court’s sound
discretion.

The trial court did not abuse its discretion in implicitly finding that two prosecution 
witnesses acknowledged the making of their prior statements. One witness acknowledged the
statement by responding, “No, that would not be inaccurate,” when asked if it would be
inaccurate if a police officer wrote down that she testified that it was defendant Sykes raising
his arms and firing four shots in the air, even though when the prosecutor asked the follow-up
question, “So that would be what you told that officer?” she responded, “Probably. I don’t
remember what happened that night.” 

The second witness acknowledged her prior statement when she answered, “Yes,” to
the question, “If a police officer put in his report that you witnessed Sykes raise one of his
arms and fire approximately four shots, would that be true?” The witness also immediately
clarified that she did not say that it was defendant when the prosecutor followed up with the
question, “So that’s what you told the officer?”

Once the statutory threshold for admissibility under §115-10.1(c)(2)(B) was crossed,
everything else that followed – namely, the attempts by the witnesses to disavow their prior
inconsistent statements – was surplusage and utterly without effect regarding the
admissibility of those prior statements as substantive evidence. The disavowals by the
witnesses of their prior statements simply constituted a matter for the trier of fact to consider
when deciding which statements of the witnesses, if any, were credible.

Turner, J., specially concurring, concluded that with respect to the second witness, the
complete context of her answers did not show an acknowledgment of the prior statement. In
his view, “the majority’s loose interpretation of what constitutes an acknowledgment is
incongruous with the reliability safeguards the statute incorporates.” However, he agreed that
defendant’s conviction should be affirmed because the evidence was not so closely balanced



that the error alone threatened to tip the scales of justice against defendant.
(Defendant was represented by Assistant Defender Allen Andrews, Springfield.)

People v. Vannote, 2012 IL App (4th) 100798 (No. 4-10-0798, 6/4/12)
1. A prior inconsistent statement of a witness may be admitted as substantive evidence

if it meets the requirements of 725 ILCS 5/115-10.1. 
To be admitted, the statement must be inconsistent with the trial testimony of the

witness, but it need not directly contradict the testimony to be considered inconsistent within
the meaning of the statute. The term “inconsistent” includes evasive answers, silence, and
changes in position. 

A statement can be admitted if it is “proved to have been accurately recorded by a tape
recorder, videotape recording, or other similar electronic means of sound recording.” 725 ILCS
5/115-10.1(c)(2)(C). A partially-recorded statement is admissible unless the unrecorded portion
is so substantial as to render the recording untrustworthy as a whole.

2. The child witness against the defendant testified that he could not recall what
occurred on the date of the alleged offense. His statement recorded the day after the incident
was thus inconsistent with his trial testimony and admissible pursuant to §115-10.1. 

Although 31 to 35 seconds of the 12-minute recording were missing, the missing portion
was at the beginning of the interview when background questions were asked. The statements
made by the witness at the beginning of the recording were repeated, and similar statements
were made in response to non-leading questions during the remainder of the interview.
Another witness also corroborated the statements. Therefore, the unrecorded portions of the
statement were not so substantial as to render the recording untrustworthy as a whole.

3. No confrontation-clause problem exists simply because a witness’s memory precludes
him from being cross-examined to the extent the examiner would have liked. Because the
witness was available for cross-examination and was cross-examined, there was no violation
of defendant’s constitutional right to confrontation despite the witness’s claim of no memory
of the events.

Cook, J., dissented. 
The recorded statement of the child witness was testimonial evidence and inadmissible

due to the absence of an opportunity to cross-examine. Although a gap in the recollection of
a witness does not necessarily preclude the opportunity for effective cross-examination, there
was more than a gap here. The witness had no recollection of the events or of the recorded
examination. Unlike an adult witness who can be discredited by his lack of memory, a child’s
inability to remember does not discredit the witness. Due to normal developmental limitations,
child witnesses are susceptible to forgetting details when there is substantial delay between
the event and the request to recall it at trial. The State was able to take advantage of the
witness’s inability to recall by portraying him to the jury as emotionally distraught. Although
the witness was able to answer “yes” or “no” to questions by the defense, a jury may conclude
in such circumstances that the answers are those of the interrogator, and the prosecutor
argued to the jury that the witness’s answers on cross-examination were in fact worthless.

The recorded statement was also inadmissible because it was not proved to have been
accurately recorded. The recording device had a known malfunction that had caused it to skip
on previous recordings. The most important part of the interview, which preceded the
witness’s statement that defendant touched him, was missing, providing no answers to the
question of whether the examination was leading or open-ended.

(Defendant was represented by Assistant Defender Colleen Morgan, Springfield.)



People v. Wilson, 2012 IL App (1st) 101038 (No. 1-10-1038, 3/16/12)
In audio taped and written statements to police, defendant’s uncle recounted

statements which defendant made about an incident which led to first degree murder and
armed robbery charges against the defendant. At trial, the uncle claimed that he did not
remember his statements. The State then sought to admit the uncle’s audio taped and written
statements as substantive evidence. 

1. Under 725 ILCS 5/115-10.1, a prior inconsistent statement may be offered as
substantive evidence if several requirements are met, including that the witness is subject to
cross-examination, the statement narrates or describes an event “of which the witness had
personal knowledge,” and the statement: (1) was written or signed by the witness, (2)
acknowledged by the witness under oath at a trial or hearing, or (3) accurately recorded
electronically. The court rejected the State’s argument that the “personal knowledge”
requirement is satisfied where the witness has personal knowledge that the declarant made
the hearsay statement which is sought to be admitted, but lacks personal knowledge of the
event described in that statement. 

The court found three reasons to reject the State’s position. First, precedent based on
an “unusually detailed legislative history” establishes that the General Assembly intended to
require personal knowledge of the underlying event, and not mere knowledge that the
declarant made a hearsay statement. 

Second, the personal knowledge requirement assures that the statement is reliable by
affording the defendant an adequate opportunity for cross-examination and because it is less
likely that a witness with personal knowledge of the underlying event will repeat a statement
that he knows to be untrue. Construing the personal knowledge requirement to apply only to
the making of the statement would undermine both factors, because the opportunity for
effective cross-examination would be compromised and because the witness would have no
independent knowledge whether the statement is true. 

Finally, the State’s interpretation of the personal knowledge requirement would render
that requirement meaningless, because a witness who testifies about a hearsay statement
necessarily has knowledge that the statement was made. 

Thus, the trial court erred by admitting the portions of the uncle’s audio taped and
written statements recounting defendant’s hearsay statements, because the uncle had no
personal knowledge of the incident other than what the defendant stated. 

2. The court rejected the State’s argument that even if the prior inconsistent
statements were not admissible substantively, they should have been admitted as
impeachment. Although prior inconsistent statements may be admitted as impeachment, the
State may impeach its own witness only if the witness’s testimony affirmatively damaged the
State’s case. To be subject to impeachment, the testimony must do more than merely
disappoint the State by failing to incriminate the defendant. Instead, the testimony must give
“positive aid” to the defense. 

The mere fact that a witness claims a lack of memory does not affirmatively damage
the State’s case. Thus, impeachment was not justified by the uncle’s claim that he could not
remember the statements. 

3. The court acknowledged that the State’s case is damaged by a witness’s claim that
someone other than the defendant committed the offense. Where the witness was not
“seriously” confessing to having committed the offense, however, and was simply trying to
avoid testifying against the defendant, no damage was done to the State’s case. Thus,
impeachment was not justified.  

4. The court concluded, however, that the erroneous admission of the prior inconsistent



statements was harmless where the uncle made nearly identical statements in his grand jury
testimony, which was properly admitted at trial. Defendant’s convictions for first degree
murder and armed robbery were affirmed. 

(Defendant was represented by Assistant Defender Katherine Donahoe, Chicago.) 

Top

§19-16 
Prior Consistent Statements

People v. Johnson, 2012 IL App (1st) 091730 (No. 1-09-1730, 3/23/12)
1. Other-crimes evidence is generally inadmissible where its sole relevance is to

establish defendant’s propensity to commit crimes.
In a first-degree-murder prosecution, eliciting evidence on cross-examination of defense

witnesses that they were aware that defendant was incarcerated on drug charges had no
admissible bearing on his guilt or innocence other than to promote jury bias.

2. The general rule is that prior consistent statements are inadmissible to corroborate
the trial testimony of a witness because the statements serve to unfairly enhance the
credibility of the witness. The jury is likely to attach disproportionate significance to them as
people tend to believe that which is most often repeated, regardless of its intrinsic merit.

Prior consistent statements are not admissible merely because the testimony of a
witness has been discredited, or opposing counsel has sought to challenge his testimony. They
may be introduced to rebut an allegation that the witness was motivated to testify falsely, or
otherwise to rebut an allegation of recent fabrication. To qualify for this exception, the prior
consistent statements must have been made prior to the existence of the alleged motive to
testify falsely or the alleged fabrication.

Prior consistent statements of a prosecution witness were not properly admitted to
rebut an allegation that the witness was motivated to testify falsely. Although the State
elicited evidence that defendant and the witness were in rival factions of the same gang,
defense counsel did not argue that the witness had a motive to falsely implicate the defendant
in the crime. The defense position was that the witness’s identification of defendant was
honest, but mistaken. A charge of mistake or inaccuracy is not sufficient to render admissible
the prior consistent statements of a witness.

Even if the defense had chosen to argue that the witness had a motive to falsify due to
their gang rivalry, the State could only have introduced the prior consistent statement upon
a showing that the statement predated the existence of the rivalry. There is no question here
that the gang rivalry, as well as any motive to fabricate that might have arisen from that gang
rivalry, preexisted the offense.

(Defendant was represented by Assistant Defender Levi Harris, Chicago.)

People v. Maldonado, 398 Ill.App.3d 401, 922 N.E.2d 1211 (1st Dist. 2010) 
1. To preserve an issue for appeal, the defendant must: (1) object at trial or raise the

issue in a motion in limine, and (2) present the issue in a post-trial motion. Here, defendant
preserved an issue concerning the admissibility of gang-related evidence when he replied to
the State’s motion in limine to admit the evidence and raised the issue in the post-trial motion.

Even had the defendant not preserved the issue, it would have been reviewable as plain
error because the evidence was closely balanced and the improperly admitted evidence could



have affected the outcome of the trial. (See WAIVER – PLAIN ERROR – HARMLESS
ERROR, §§56-1(b)(2), 56-2(a)(3)).

2. Evidence of gang-related activity is admissible only where there is sufficient proof
that such activity is related to the crime charged. Here, the trial court admitted the evidence
for the limited purpose of impeaching two of the State’s witnesses who had recanted their
pretrial statements. Although the State acknowledged that it lacked evidence to show that the
crime was gang-related, it presented additional gang evidence that had nothing to do with the
impeachment of the witnesses. In addition, it used that evidence in closing argument to
suggest a possible gang motive for the offense. 

Because the improperly-admitted evidence may have affected the verdict, a new trial
was required.

3. The trial court erred by allowing the State to introduce evidence that a shotgun was
recovered from defendant’s residence, because the offense had been committed with a handgun
and no connection was shown between the weapon and the defendant. In the court’s view, the
State introduced the evidence solely to suggest that the shotgun must have belonged to the
defendant, and that “someone who possesses a shotgun is more likely to commit a murder than
someone who does not.” 

4. Evidence that a witness made a prior consistent statement is generally inadmissible
for the purpose of corroborating trial testimony, unless the opposing party contends that the
witness recently fabricated his or her testimony and the prior statement was made before the
alleged motive to fabricate arose. Here, the trial judge improperly admitted prior consistent
statements which were made after the alleged motive to fabricate came into existence. 

Defense counsel argued that when the witness was first interviewed by police, she
truthfully said that she had no knowledge of the offense. Counsel alleged that after being
detained at the police station for several hours, the witness falsely inculpated the defendant.
Counsel also argued that the witness repeated the false accusation in her testimony before the
grand jury and at trial. 

Because the statements which were admitted to corroborate the witness’s trial
testimony - her statement at the police station and her grand jury testimony - were both made
after the motive to falsify arose, they did not rebut counsel’s allegations and should not have
been admitted.

Defendant’s conviction for first degree murder was reversed and the cause remanded
for a new trial. 

(Defendant was represented by Assistant Defender Jessica Hunter, Chicago.) 

People v. Matthews, 2012 IL App (1st) 102540 (No. 1-10-2540, 10/10/12)
1. As a general rule, polygraph evidence is inadmissible because polygraph test results

are not sufficiently reliable to use as proof of guilt or innocence, and because jurors may give
polygraph test results undue weight due to their quasi-scientific nature, despite their inherent
unreliability. 

An exception to this rule exists where a defendant or a witness claims that the
statement he made to the police was coerced or induced by promises made by the authorities.
Evidence that the defendant or witness took a polygraph exam is admissible to rebut those
claims by providing an alternative explanation for the making of the statement.

This exception does not apply where the claim of coercion or inducement is not made
by the declarant of the statement, but by another witness. In that case, there is no need for
a surrogate rebuttal witness in the form of polygraph evidence, because an actual rebuttal
witness, the declarant, is available to testify.  The jury can then perform its function of



deciding which witness to believe. Introducing polygraph evidence in that circumstance does
not rebut the claim of coercion or inducement, and infringes on the function of the jury by
giving more credibility to the testimony of the witness who denies coercion or inducement.

The trial court abused its discretion when it admitted evidence that a prosecution
witness took a polygraph exam before making a statement inculpating defendant in a murder,
to rebut the testimony of a defense witness that the prosecution witness told her that her
statement was coerced by police threats that she would be charged with the murder. The
polygraph evidence supported the credibility of the prosecution witness and invaded the
province of the jury to resolve conflicts in the evidence and to determine the weight to be given
testimony.

2. As a general rule, a witness cannot be rehabilitated by the admission of statements
consistent with his testimony. An exception exists where there is a claim that the witness
recently fabricated the testimony or the witness has a motive to give false testimony, but only
if the prior consistent statements were made before the time of the alleged fabrication or
before the motive to fabricate arose.

The State introduced the written statement and grand jury testimony of its witness
that were consistent with the witness’s trial testimony. Although a charge was made that the
witness had a motive to fabricate, the prior statements were not made before the motive to
fabricate arose, and therefore should not have been admitted.

The admission of this evidence was plain error because the evidence was closely
balanced. Much of the State’s case relied on the testimony of this witness that the defendant
admitted to killing the murder victim. While defendant’s DNA was found under the victim’s
fingernails and her fingerprints were found on a metal tin next to a night table, this evidence
was consistent with defendant’s relationship with the victim. No other physical evidence
connected defendant to the offense.

The Appellate Court reversed defendant’s conviction and remanded for a new trial.
(Defendant was represented by Assistant Defender Maria Harrigan, Chicago.)

People v. McWhite, 399 Ill.App.3d 637, 927 N.E.2d 152 (1st Dist. 2010)
1. Prior consistent statements are inadmissible for the purposes of corroborating trial

testimony or rehabilitating a witness. Such statements may be admitted to rebut a charge of
recent fabrication or motive to testify falsely, provided that the prior consistent statement was
made before the alleged fabrication or motive arose. 

Even where admissible on a charge of recent fabrication or motive to lie, prior
consistent statements go only to rehabilitate the witness and may not be used as substantive
evidence. Prior statements are not admissible merely because a witness’s testimony has been
discredited or to rebut a charge of mistake, poor recollection, or inaccuracy.

2. Statements which a surveillance officer made during his preliminary hearing
testimony and in his arrest reports were improperly admitted at a trial for possession of heroin
with intent to deliver. Although defense counsel impeached the officer with the fact that
certain facts had been omitted from the vice case report, the impeachment by omission fell
short of charging recent fabrication or a motive to lie. Furthermore, had there been a
suggestion of recent fabrication or motive to lie, the officer’s statements at the preliminary
hearing and in the arrest reports would have been inadmissible because they arose after the
charge or motive would have come into existence. 

3. Because the officer was the only witness for the State and the trial court specifically
relied on the improperly-admitted statements in finding that the officer’s testimony was
credible, it was not clear that the verdict would have been the same had the statements not



been admitted. Thus, the error was not harmless. 
Defendant’s conviction was reversed and the cause remanded for a new trial. 
(Defendant was represented by Assistant Defender Jonathan Yeasting, Chicago.)

People v. Randolph, 2014 IL App (1st) 113624 (No. 1-11-3624, 3/26/14)
1. A prior statement that is consistent with the declarant’s testimony at trial

constitutes hearsay, and is generally inadmissible to bolster credibility or rehabilitate a
witness who has been impeached by a prior inconsistent statement. The basis for this
prohibition is a concern that a witness’s credibility might be unfairly enhanced merely because
allegations have been repeated.

A prior consistent statement is admissible, however, to rebut an express or implied
suggestion by the opposing party that a witness is motivated to testify falsely or has given
recently fabricated testimony. A prior consistent statement cannot be admitted merely because
a party seeks to discredit testimony as mistaken or inaccurate. Instead, prior consistent
statements are admissible only if they disprove, explain, or qualify either the failure to speak
or the inconsistent statement. A prior consistent statement which is admitted to rebut an
allegation of motive or recent fabrication may be used solely to rehabilitate the witness and
not as substantive evidence.

Admission of a prior consistent statement is reviewed for abuse of discretion. In
addition, erroneous admission of such evidence may be harmless if the verdict would have
been the same had the evidence not been admitted.

2. Where the defense cross-examined one of the arresting officers about the fact that
some aspects of his testimony had been omitted from his police report, the trial court erred by
allowing the prosecution to elicit testimony concerning portions of the police reports that were
consistent with the officer’s testimony. The Appellate Court questioned whether defense
counsel raised a charge of recent fabrication by focusing the cross-examination on the report’s
omissions concerning defendant’s conduct. The court concluded that such questions, standing
alone, would not have permitted the State to introduce prior consistent statements because
“if impeachment by omission justified the introduction of such hearsay, the exception would
swallow the rule.”

On the other hand, at one point defense counsel asked the officer whether a fact he was
“remembering today” had been left out of his police report. The court acknowledged that this
question implied recent fabrication and thus might invite the introduction of a prior consistent
statement.

However, the statements elicited by the prosecution did not disprove, explain or qualify
the inconsistencies between the report and the officer’s trial testimony. Instead, the prosecutor
merely asked the police officer to recite that his report contained some facts that were
consistent with his testimony at trial. Such evidence merely reinforced the trial testimony
without shedding light on why certain facts had been omitted from the police report in the first
place. Thus, it should not have been admitted.

Furthermore, even where prior consistent statements are properly admitted, the jury
should be instructed that the statements are admissible only to rebut a charge of recent
fabrication. In addition, it is improper for the State to refer the prior consistent statements
as substantive evidence in closing argument. In this case, there was no limiting instruction,
and the State invited the jury to consider the prior statement substantively. Those errors,
together with the fact that the State’s case hinged entirely on the credibility of the police
officers, “convince us that the result of the trial may well have been different” had the prior
consistent statements not been admitted.



Defendant’s conviction for possession of a controlled substance was reversed and the
cause remanded for a new trial.

(Defendant was represented by Assistant Defender Amanda Ingram, Chicago.)

People v. Rivera, 409 Ill.App.3d 122, 947 N.E.2d 819 (1st Dist. 2011) 
1.  Generally, statements made prior to trial are inadmissible for the purpose of

corroborating trial testimony or rehabilitating a witness.  Prior consistent statements may be
admitted, however, in two circumstances: (1) where there is a charge that the witness has
recently fabricated the testimony; or (2) where the witness has a motive to testify falsely. In
either circumstance, the statement must have been made before the alleged fabrication or
motive to lie arose.

A note that the complaining witness wrote to her friend containing details consistent
with her trial testimony was not admissible as a prior consistent statement.  The defense did
suggest that the complainant had a motive to lie, but that motive arose before the note was
written.

2.  Certain statements by the complainant are admissible in the prosecution of certain
offenses perpetrated against a child under the age of 13, but the out-of-court statements must
have been made before the complainant attained 13 years of age or within three months after
the commission of the offense, whichever is later. 725 ILCS 5/115-10(b)(3).  The note
containing the statements at issue was written after the complainant turned 14, and did not
qualify as a statement made within three months of the date of the commission of the offense,
as the State never clearly established the date of the last sexual act between defendant and
complainant.

People v. Ruback, 2013 IL App (3d) 110256 (No. 3-11-0256, 4/22/13)
Defendant’s wife testified as a prosecution witness and denied that she participated

with defendant in a sexual assault. The State introduced as substantive evidence her prior
inconsistent statement to the police in which she implicated herself and defendant in the
assault. The trial court excluded evidence that she denied the assault at the beginning of the
same police interview.

1. Generally, the testimony of a witness may not be corroborated by the admission of
a prior statement consistent with her trial testimony. There are two exceptions to this rule.
A prior consistent statement may be introduced to rebut an express or implied charge that (1)
the witness is motivated to testify falsely, or (2) her testimony is a recent fabrication. In those
instances, evidence may be admitted that the witness made the same statement before the
motive came into existence or before the time of the alleged fabrication. Even if the prior
statement is inadmissible to rebut a charge that the witness was motivated to testify falsely
because the prior statement was made during the time the improper motive is alleged to have
existed, it can be admitted to rebut a charge of recent fabrication

The State implied that defendant’s wife had a motive to falsify her exculpatory trial
testimony because she was married to the defendant and had communicated with him a month
prior to trial. Her prior consistent statement denying the sexual assault was not admissible
to rebut that charge of motive to falsify, because the defense could not show that she did not
have a motive to falsify when she initially denied the allegations. At the time of the police
interview, she was married to the defendant and was herself a suspect.

Her initial statement to the police was also not admissible to rebut a charge of recent
fabrication. The State made no charge of recent fabrication. The mere fact that a witness’s
testimony has been discredited or contradicted is insufficient to allow use of a prior consistent



statement because such an expansion of the exception would swallow the rule. If the only
requirement necessary to trigger the exception was the existence of an inconsistent statement
prior to trial, the exception would negate the rule in toto.

2. Under the completeness doctrine, if one party introduces part of an utterance or
writing, the opposing party may introduce the remainder or so much thereof as is required to
place that part originally offered in proper context so that a correct and true meaning is
conveyed to the trier of fact. The remaining part is admissible only when in fairness it is
required to prevent the trier of fact from receiving a misleading impression as to the nature
of the introduced statement. The remaining part must concern what was said on the same
subject at the same time.

Defendant’s wife’s statements from the beginning of the police interview denying the
sexual assault were not admissible under the completeness doctrine because they “do not
explain why she later denied the allegations, or qualify her later statements; they merely
contradict the prior inconsistent statement admitted into evidence by the State.”

Schmidt, J., specially concurred. There is only one exception to the rule against
admission of prior consistent statements. A prior consistent statement is admissible to rebut
a charge that a witness lied only if a motive to falsify did not exist at the time of the prior
statement.

A reasonable juror would have concluded that the State did charge that defendant’s
wife’s testimony was a lie, but her prior statement was not admissible to rebut that charge
because she had a motive to falsify at the time of the prior statement. The completeness
doctrine challenge was forfeited because defendant did not argue it below. Even if error had
occurred, it was harmless beyond a reasonable doubt.

Holdridge, J., specially concurred. The prior statement was admissible under the
completeness doctrine. It was part of the same police interview, part of which the State
introduced. The statement would have established the context of the statement that the jury
did hear and would have qualified that statement in the context of the wife’s overall
credibility. But its exclusion was harmless beyond a reasonable doubt because the evidence
of guilt was overwhelming and there was nothing in the entire statement that would have
been of help to the defendant.

(Defendant was represented by Assistant Defender Jay Wiegman, Ottawa.) 

Top

§19-17 
Prior Statements of Identification

People v. Whitfield, 2014 IL App (1st) 123135 (No. 1-12-3135, 12/12/14)
Under 725 ILCS 5/115-12, an out-of-court statement of identification is an exception

to the hearsay rule if the witness testifies at trial and is subject to cross-examination about
the statement. Here, the witness testified that he witnessed the shooting but was unable to
identify defendant as the perpetrator. The State introduced the witness’s out-of-court
statement that defendant was the shooter.

Defendant argued that the out-of-court statement was inadmissible because the
witness did not make an in-court identification of defendant and testified that he had never
made such an identification. Defendant relied on People v. Stackhouse, 354 Ill. App. 3d 265



(1st Dist., 2004) for the proposition that an out-of-court statement of identification under 115-
12 is not admissible when the witness unequivocally denies at trial that he made an out-of-
court identification.

The court declined to follow Stackhouse, and instead held that there is no requirement
in 115-12 that the witness confirm in his testimony that he made an identification. Thus even
though the witness in this case denied identifying defendant as the shooter, his out-of-court
statement of identification was substantively admissible under 115-12.

Note: 725 ILCS 5/115-12 allows certain out-of-court statements of identification to be
used as substantive evidence where the declarant testifies and is subject to cross-examination
concerning a statement identifying a person after perceiving him.

Top

§19-18 
Testimony From Prior Proceedings

People v. Torres, 2012 IL 111302 (No. 111302, 2/2/12)
1. Evidentiary and constitutional requirements for the admission of former testimony

are the unavailability of the witness at trial and an adequate opportunity to effectively cross-
examine the witness at the prior hearing. The proponent of the evidence bears the burden of
proving the necessary elements for admissibility. 

Unavailability is a narrow concept, subject to a rigorous standard. A witness is not
unavailable unless the prosecutorial authorities have made a good-faith effort to obtain his
presence at trial. The law does not require the doing of a futile act. But if there is a possibility,
albeit remote, that affirmative measures might produce the witness, the obligation of good
faith may demand their effectuation. The lengths to which the prosecution must go to produce
a witness is a question of reasonableness.

In considering whether there was a prior adequate opportunity to cross-examine the
witness, a court should look to whether the motive and focus of the examination conducted at
the prior hearing was the same or similar to that which would have been conducted at trial.
The motive-and-focus test is not the sole guide to resolution of the question of the adequacy
of the prior opportunity to cross-examine, however.

Two other factors are also relevant. Defendant must be afforded the freedom to fully
question the witness regarding critical areas of observation and recall, to test him for any bias
and prejudice, and to otherwise probe for matters affecting his credibility. What counsel knows
while conducting the cross-examination may also impact counsel’s ability and opportunity to
effectively cross-examine the witness at the prior hearing. Counsel’s opportunity to cross-
examine may not have been adequate if the hearing was conducted without the benefit of
discovery.

2. The State sought to admit at defendant’s trial the preliminary hearing testimony of
an occurrence witness. The State alleged that the witness was unavailable  because he had
been deported to Mexico more than 20 years prior. Simply establishing the fact of deportation
may not be enough to establish the witness’s unavailability. But since the parties agreed that
the witness had been deported, and the defense conceded that the requirement of



unavailability had been met, the court concluded that the defense forfeited any challenge to
the unavailability of the declarant.

Defendant had not been afforded an adequate opportunity to cross-examine the witness
at the preliminary hearing, however, and therefore the former testimony was inadmissible.
At that hearing, counsel was not privy to inconsistent statements that the witness had given
to the police that might have been used to confront the witness and induce further changes in
the witness’s version of the events. Counsel also was unaware of the status of the witness as
an alien, or the circumstances of his departure from the United States, all of which might have
been relevant to a motive of the witness to curry favor with the State.

The preliminary hearing court also placed restrictions—overt and covert—on defense
counsel’s cross-examination. Remarks that the court made at the start of the hearing evinced
that the court was not enthusiastic about proceeding immediately with the hearing. Two
objections that the court sustained when defense counsel attempted to probe for possible bias
and prejudice of the witness also appeared to send “the message to counsel to wrap it up, and
counsel did just that.  We think it clear from the record that counsel would have done more
with the witness at the preliminary hearing if he had felt free to do so.”

The error in the admission of the preliminary hearing testimony of the witness was not
harmless as his testimony was the only trial evidence placing defendant inside the bar where
the shooting occurred at or near the time of the shooting.

People v. Hood, 2014 IL App (1st) 113534 (No. 1-11-3534, 10/6/14)
1. The right to confront witnesses includes the right to view and hear the witness and

to help defense counsel with cross-examination. Although the right to confrontation, like all
constitutional rights, may be waived, there is a presumption against waiver, and any waiver
must be a knowing, voluntary act with awareness of the consequences. For any waiver to be
effective, it must be clearly established that there was an intentional relinquishment of a
known right.

2. Here the State conducted an evidence deposition pursuant to Illinois Supreme Court
Rule 414, which allows a party to take a deposition if there is a substantial possibility that the
witness will not be available to testify at trial. During the deposition, the witness identified
defendant as the offender. The prosecutor and defense counsel, but not defendant, were
present for the video deposition, and defense counsel cross-examined the witness.

There was no waiver of defendant’s confrontation right on the day of the deposition, nor
during the next six status hearings. Finally, at a status hearing held over six months after the
deposition, the State stated on the record that it had initially requested that defendant be
present for the deposition but that defense counsel had waived his presence. Defense counsel
confirmed that she had waived defendant’s appearance. The video deposition was introduced
as evidence during defendant’s trial. Defendant made no objection at trial to his absence from
the deposition.

3. On appeal, defendant argued that he had been denied his right to confrontation by
not being present at the deposition. Although defense counsel stated that she had waived
defendant’s presence, the record did not show that defendant personally and knowingly waived
his right to confrontation.

The Appellate Court agreed. The record contained no waiver of defendant’s rights prior
to or during the deposition. Additionally, there was no discussion of a waiver during the six
status hearings held over a six-month period following the deposition. It was not until over six
months later that the parties referred to an alleged off-the-record waiver by defense counsel
of defendant’s presence at the deposition. The record thus failed to show that defendant



knowingly and voluntarily waived his right to confrontation.
4. The court further held that defendant did not properly waive his confrontation rights

under Rule 414. Rule 414(e) provides that defendant and defense counsel may waive
defendant’s confrontation rights at a deposition in a written waiver. The court held that it was
error to admit the deposition without a written waiver.

5. Although defendant failed to raise either issue below, the court reached the issues
under the second prong of the plain error doctrine. Under this prong, a reviewing court may
review procedurally defaulted claims where the error is so serious that defendant was denied
a substantial right and thus a fair trial. Prejudice is presumed under the second prong due to
the importance of the right involved.

The right to confront witnesses is a substantial constitutional right. Both errors
involved the right to confront witnesses and thus they both concerned a substantial right
reviewable under the second prong of plain error.

Defendant’s conviction was reversed and the case remanded for a new trial.
6. The dissent would not have found a violation of the right to confrontation where

defense counsel was present and cross-examined the witness. The dissent also would not have
found that any error which might have occurred fell within the second prong of plain error.
The second prong only applies to structural errors, a very limited class of cases which does not
include defendant’s right to be present at a deposition.

(Defendant was represented by Supervisor Shawn O’Toole, Chicago.)

People v. Lard, 2013 IL App (1st) 110836 (No. 1-11-0836, 6/28/13)
1. The confrontation clause authorizes the admission of testimony from a prior

proceeding where the witness is unavailable at trial and the defense had an adequate
opportunity to effectively cross-examine at the prior hearing. An adequate opportunity for
effective cross-examination exists where the motive and focus of the cross-examination at the
time of the initial proceeding are the same as or similar to the motive and focus during the
subsequent proceeding. 

In addition, 725 ILCS 5/115-10.4 authorizes the admission of prior statements where
the witness is deceased at the time of trial. Factors to be considered in determining whether
to admit prior testimony under §115-10.4 include the materiality, probative value, and
trustworthiness of the prior testimony, the interests of justice, and the prior opportunity for
cross-examination. Here, defendant claimed that the opportunity for cross-examination at a
preliminary hearing was inadequate to justify admission of a deceased police officer’s
testimony under either §115-10.4 or the confrontation clause. 

2. The confrontation clause does not require that counsel have an opportunity at the
preliminary hearing to ask about every fact that might be relevant at trial. Thus, the
opportunity to cross-examine may have been adequate at the earlier hearing even where
discovery materials disclose new information which is relevant to cross-examination. What
matters is that at the preliminary hearing defense counsel had a “fair opportunity” to inquire
into the witness’s observation, interest, bias, prejudice, and motive. Furthermore, to the extent
that a witness at the preliminary hearing testifies to facts showing probable cause to believe
that the defendant committed an offense, the defense has a motive to test the witness’s
credibility, powers of observation, and ability to recall.  

Because defense counsel cross-examined the officer at the preliminary hearing and
asked about his powers of observation and recall, just as would have been done at trial, the
court concluded that the preliminary hearing testimony was properly admitted. Although at
trial the defense had access to discovery that had not been available at the prior hearing,



defendant did not show how he would have benefitted from additional cross-examination based
on information gleaned from the discovery. 

The court also rejected the argument that cross-examination was limited at the
preliminary hearing because defense counsel represented both defendant and a co-defendant.
Defendant presented no evidence that the co-defendants had antagonistic defenses or that
counsel was concerned that questioning which would have benefitted one defendant would
have hurt the other.  

Defendant’s conviction for residential burglary was affirmed. 
(Defendant was represented by Assistant Defender Todd McHenry, Chicago.) 

People v. Starks, 2012 IL App (2d) 110273 (No. 2-11-0273, 2/14/12)
 The trial court did not abuse its discretion by excluding the prior testimony of a

deceased complainant. The Appellate Court held that the prior testimony did not meet the
requirements of 725 ILCS 5/115-10.4, which creates an exception to the hearsay rule for the
admission of the certain prior statements of a deceased witness if the statements were made
under oath and were “subject to cross-examination by the adverse party,” or Illinois Rule of
Evidence 804(b)(1), which provides that prior testimony may be admitted if the opposing party
“had an opportunity and similar motive to develop the testimony by direct, cross, or redirect
examination.” 

Illinois precedent provides that in determining whether to admit the prior testimony
of a deceased witness under §115-10.4, the court must consider materiality, probative value,
trustworthiness, the interests of justice, and the prior opportunity for cross-examination.
Furthermore, under Rule of Evidence 804(b)(1), a prior opportunity to cross-examine permits
the admission of prior testimony if the motive and focus of the cross-examination at the initial
proceeding were the same or similar to that which guides cross-examination during the
subsequent proceedings. 

At the original trial for aggravated criminal sexual assault, aggravated battery, and
unlawful restraint, the complainant testified that she had been raped by the defendant.
Serology testing on the complainant’s underwear and vaginal swab disclosed the presence of
semen, and the State’s expert testified that defendant could not be excluded as the source.
However, two witnesses stated that the complainant had told them that defendant did not
rape her; one of the witnesses quoted the complainant as stating that she claimed to have been
sexually assaulted because defendant was “going to pay for beating her up.” 

Defendant was convicted and sentenced to terms totaling 60 years. During post-
conviction proceedings, new DNA testing excluded defendant as the source of the semen. In
addition, the new testing showed that despite the State expert’s testimony at the original trial,
the earlier testing excluded defendant as the source of the semen. A new trial was ordered as
a result of the post-conviction proceedings. 

At the new trial, the State moved to admit the prior testimony of the complainant, who
had died since the first trial. The trial court denied the motion.

1. The Appellate Court held that defendant did not have an adequate opportunity and
motive to cross-examine the complainant at the original trial. Not only was defendant falsely
informed that he could not be excluded as the source of the semen, but due to the erroneous
application of the rape shield statute he was not permitted to ask the complainant whether
she had sexual intercourse with anyone else around the time of the alleged offense. The court
concluded that the inability to question the complainant about her prior sexual contacts and
the exculpatory scientific evidence “precluded defendant from exposing facts from which the
fact finder could have drawn inferences about complainant’s reliability and credibility.” 



2. The court rejected the State’s argument that if the jury found that defendant did not
have sexual intercourse with the complainant, the prior testimony would be relevant to
whether the defendant committed attempted aggravated criminal sexual assault. The court
found that the inability to cross-examine the complainant about evidence concerning her
credibility affected all of the charges, not merely those relating to sexual intercourse. 

The court found that the absence of an adequate opportunity and motive to cross-
examine the complainant precludes the admission of the prior testimony under either §115-
10.4 or Illinois Rule of Evidence 804(b)(1). The trial court’s order barring the admission of the
prior testimony was affirmed. 

Top

§19-19 
Statements Against Penal Interest

People v. Garcia, 2012 IL App (2d) 100656 (No. 2-10-0656, 6/20/12)
1. It is within the trial court’s discretion to determine whether evidence is relevant and

admissible and the trial court’s decision on the issue will not be reversed absent an abuse of
discretion.

The police found cocaine and cannabis in defendant’s car after a traffic stop. The trial
court did not abuse its discretion in excluding evidence that defendant’s passenger pleaded
guilty to a lesser charge of cocaine possession. The State’s theory was that defendant and his
passenger jointly possessed the drugs and the passenger’s admission did not establish his
exclusive possession of the drugs or rule out joint possession with defendant.

2. Citing Ill. R. Evid. 804(b)(3), the Appellate Court also concluded that evidence of the
plea could not be admitted as a statement against penal interest, because that hearsay
exception applies only when the declarant is unavailable as defined by Ill. R. Evid. 804(a).
Defendant failed to demonstrate any of the bases for deeming a witness unavailable under
§804(a).

The court affirmed defendant’s conviction. 
McLauren, J., dissented. 
Relevant evidence is evidence having any tendency to make the existence of any fact

that is of consequence to the determination of the action more probable than it would be
without the evidence. 

While not conclusive or dispositive on the issue of possession, the guilty plea was
relevant. It would have bolstered defendant’s credibility when he said that the drugs were his
passenger’s “in that it would have taken much of the sting out of the idea that defendant was
just looking for the most convenient person to blame. Furthermore, it weighs heavily against
the simplest theory of events: defendant’s truck, defendant’s drugs, [the passenger’s] bad
luck.” The case was credibility driven. Evidence of the passenger’s guilty plea would have
required the jury to actually consider the issue of joint possession and could have materially
affected the verdict. It would not have been unduly prejudicial to the State because it claimed
that the possession was joint. 

(Defendant was represented by Assistant Defender Christopher White, Elgin.)

People v. McCullough, 2015 IL App (2d) 121364 (No. 2-12-1364, 2/11/15)
1. Under Illinois Rule of Evidence 803(16) (the ancient document rule) statements in

an authenticated document that has been in existence 20 years or more may be admitted as



an exception to the hearsay rule. If the author of the ancient document had personal
knowledge of the substance underlying the assertions in the document, the document is
admissible. Although there are no Illinois cases on point, federal courts interpreting an
identical federal rule of evidence are split on whether the ancient document rule allows
admission of all assertions in the document, even those that involve double hearsay. Some
courts require a separate hearsay exception for each layer of hearsay contained in a document,
while others allow the admission of all statements in a document.

Defendant was tried in 2012 for a kidnapping and homicide that occurred in the town
of Sycamore in 1957. Defendant sought admission of FBI reports that were prepared during
the 1957 investigation of the case and contained evidence of an alibi that had otherwise
disappeared due to the death of the witnesses. The reports contained multiple layers of
hearsay (FBI agents who had no personal knowledge of the events reporting what various
witnesses had told them), and they relied to a large extent on statements of defendant or his
family members. The reports established that defendant had not been in Sycamore at the time
of the offense.

The Appellate Court held that the reports were not admissible. The court adopted the
view that each layer of hearsay requires its own hearsay exception before it is admissible.
Since all the statements in the reports contained multiple layers of hearsay, the ancient
document rule did not allow their admission. The court also noted that one of the bases for the
ancient document rule is that statements in an ancient document are usually written before
a motive to fabricate arises. But here much of the alibi was based on the statements of
defendant or his family, who had a motive to fabricate at the time the FBI reports were
created.

The trial court’s exclusion of the reports was affirmed.
2. Under Illinois Rule of Evidence 804(b)(3), an out-of-court statement that would

subject a person to civil or criminal liability is admissible. Three conditions must be met before
the statement can be admitted: (1) the declarant must be unavailable; (2) the statement must
be against the declarant’s penal interest; and (3) the trustworthiness of the statement must
be corroborated.

The trial court admitted the 1994 deathbed statement of defendant’s mother that
defendant “did it.” The trial court agreed with the State’s theory that the statement was
against her penal interest since it showed that she had lied in 1957 when she told the FBI that
defendant was at home at the time of the offense, and hence was subject to possible
prosecution for obstruction of justice.

The Appellate Court held that the trial court erred in admitting the statement since
it was not against the mother’s penal interest. The court held that the statement itself must
on its face be self-incriminating. The mother’s statement, however, did not on its face
incriminate her. Instead, to be incriminating, the State would have needed to introduce the
inadmissible hearsay statement of what the mother told the FBI in 1957 and then speculate
that (1) the State could have prosecuted her for obstruction of justice 37 years later as she lay
dying of cancer, and (2) that she would have waived any statute of limitations bar.

Although the Appellate Court held that the statement should not have been admitted,
it affirmed defendant’s conviction on harmless error grounds.

(Defendant was represented by Assistant Defender Paul Glaser, Elgin.)

People v. Wilcox, 407 Ill.App.3d 151, 941 N.E.2d 461 (1st Dist. 2010) 
1. Whether an inference of guilt may be drawn from evidence of flight depends upon

whether the defendant knew that a crime had been committed and that he or she was a



suspect. The evidence did not support an inference that defendant’s flight showed guilt of
murder - defendant had been told that police were looking for him, but not that he was a
suspect for murder, and he believed that police wanted to talk to him about the violation of an
I-bond in an unrelated arrest. The court acknowledged that defendant obtained false
identification several years after he fled, but held that “[i]f defendant had been fleeing from
the murder, he most likely would not have waited so long to obtain fake identification.” 

Because the evidence did not support an inference that defendant fled Illinois to avoid
arrest for the murder in question, the trial court erred by admitting the evidence of flight.
Furthermore, because the evidence was prejudicial, the evidence was closely balanced, and
during closing argument the State relied heavily on defendant’s flight, the plain error rule
applied. 

2. An out-of-court statement offered to establish the truth of the matter asserted is
hearsay and is generally inadmissible. However, in the interests of justice, an out-of-court
statement which is against the declarant’s penal interest is admissible if there are sufficient
indicia of trustworthiness. Factors considered in determining whether an out-of-court
statement is sufficiently trustworthy to be admitted include whether: (1) the statement was
made spontaneously to a close acquaintance shortly after the crime; (2) the statement is
corroborated by other evidence; (3) the statement was self-incriminating and against the
declarant’s penal interest; and (4) there is an adequate opportunity to cross-examine the
declarant. These four factors are merely guidelines; all four need not be present for a
statement to be admitted. The primary consideration is whether the statement was made
under circumstances which provide objective indicia of trustworthiness. 

Where a witness provided the defense with a signed statement in which he said a third
person admitted shooting the decedent, the trial court erred by finding that the statement was
insufficiently reliable to be admitted. The parties agreed that the statement was self-
incriminating and against the declarant’s penal interest, and that the declarant was available
for cross-examination. Thus, the third and fourth factors were satisfied.

Furthermore, the first factor was satisfied because the statement was made
spontaneously to a close acquaintance shortly after the shooting in question. Although the
record did not show the relationship between the declarant and the witness who gave the
signed statement, defense counsel informed the court that if the witness was permitted to
testify he would state that he and the declarant were active members of the same gang and
knew each other well enough that the declarant knew where to find the witness at a particular
time. 

The second factor requires that the statement be sufficiently corroborated to show that
it was reliable. Under Illinois law, only “some” corroborating evidence need be present. The
trial court should admit the statement if the question of corroborating evidence is close. 

The court found that sufficient corroboration was present. First, the declarant’s
description of the shooting was corroborated by expert testimony concerning the decedent’s
wounds. Second, the statement was consistent with the trial testimony except the testimony
which identified defendant as the shooter, which the defense claimed was fabricated and
which the third party statement directly rebutted. 

Because the third party’s statement was sufficiently reliable to be admitted, the trial
court abused its discretion by granting the State’s motion in limine and barring the statement. 

Defendant’s convictions were reversed and the cause remanded for a new trial. 
(Defendant was represented by Assistant Defender Jonathan Steffy, Chicago.)



Top

§19-20 
Statements Concerning State of Mind

People v. Hill, 2014 IL App (2d) 120506 (No. 2-12-0506, 3/31/14)
1. Hearsay is an out-of-court statement offered to prove the truth of the matter

asserted. Statements which are offered for a reason other than to prove the truth of the matter
asserted are not hearsay and are generally admissible. 

Under Illinois Rule of Evidence 803(3), statements concerning the declarant’s then
existing state of mind, emotion, sensation, or physical condition are admissible under the
“state of mind” exception to the hearsay rule. However, a hearsay statement is not admissible
to prove the state of mind, emotion, sensation, or physical condition of a person other than the
declarant.

By contrast, a statement is not hearsay if it is offered to show the effect of the
statement on the listener’s state of mind or to explain why the listener acted as he did. Thus,
a statement may be admissible to show that it gave rise to a motive on the part of a person
who heard the statement.

2. The trial court properly admitted notes which the decedent wrote before she died in
a fire which defendant was charged with setting. The notes indicated that the decedent
intended to end her relationship with defendant. 

The evidence showed that defendant and the decedent were arguing in the apartment
before the fire broke out, neighbors saw defendant’s car speed away moments before the fire
was first observed, and the decedent’s handwritten notes were likely seen by the defendant
because they were found in areas of the home where he had necessarily been during and after
the argument. The court concluded that the notes were admissible on two theories - to show
the decedent’s state of mind, and to show the effect of the notes on defendant, including
creating a motive to murder the decedent. 

Defendant’s convictions for first degree murder and aggravated arson were affirmed.
(Defendant was represented by Assistant Defender Bruce Kirkham, Elgin.)

People v. Miller, 2013 IL App (1st) 110879 (No. 1-11-0879, 6/28/13)
1. The trial court committed plain error at defendant’s trial for aggravated possession

of a stolen motor vehicle where it sustained a hearsay objection when the defense asked the
owner of the car whether she learned, after reporting that the car was missing, that her
husband had in fact sold it. The Appellate Court concluded that the question did not
necessarily call for a response based on an out-of-court statement, because the record did not
indicate how the witness would have come to know that her husband had sold the vehicle.
Furthermore, even had the witness learned of the sale from an out-of-court statement, the
question would have been proper because it was intended to show the witness’s state of mind
rather than to prove the truth of the matter asserted – that the car had in fact been sold. The
court stressed that the evidence would have been central to the case because the owner’s belief
that the vehicle had been sold would have rebutted inferences that the car was stolen or that
defendant had knowledge of the theft. 

2. The court concluded that reversal was required by the cumulative effect of the
exclusion of the evidence and the trial judge’s reliance on an incorrect recollection of a
witness’s testimony. Defendant was prejudiced by the errors because the evidence was closely
balanced on whether the defendant was a bona fide purchaser, defendant rebutted the



inference that he knew the vehicle was stolen by calling witnesses who testified that the
vehicle had been purchased from the owner’s husband, and defendant’s explanation was
reasonable and could have convinced a reasonable trier of fact. 

3. The court rejected the State’s argument that defendant’s flight at the time of his
arrest was evidence of consciousness of guilt. Defendant was initially pursued because of a
traffic violation, and it could not be said on the record that the attempt to elude the police was
motivated by knowledge that the vehicle was stolen rather than by a desire to avoid a traffic
citation. The court also noted that defendant’s alleged statement admitting that he knew the
car was stolen was inadmissible because it was elicited during custodial interrogation
conducted in the absence of Miranda warnings. 

Defendant’s conviction for aggravated possession of a motor vehicle was reversed, and
the cause was remanded for a new trial. 

(Defendant was represented by Assistant Defender Kathleen Hill, Chicago.)

People v. Munoz, 398  Ill.App.3d 455, 923 N.E.2d 898 (1st Dist. 2010) 
1. Hearsay is defined as an out-of-court statement offered to prove the truth of the

matter asserted. Hearsay is inadmissible unless it falls within an exception to the hearsay
rule. The trial court’s evidentiary rulings on the admissibility of hearsay are reviewed for
abuse of discretion.

Under the “state of mind” exception to the hearsay rule, a hearsay statement may be
admissible if it expresses the declarant’s state of mind at the time of the utterance, the
declarant is unavailable to testify, there is a reasonable probability that the hearsay
statements are truthful, and the statements are relevant to a material issue in the case. 

2. The trial court erred by allowing the State’s key witness to testify that at various
times before her death, the decedent had stated that: (1) she was tired of her relationship with
the defendant, and (2) defendant was jealous and always wanted to know where she was and
what she was doing. Because the “state of mind” exception authorizes the admission of hearsay
only if the declarant’s state of mind is relevant to a material issue, the decedent’s hearsay
statements would be admissible only if her state of mind was relevant, and even then only to
prove that state of mind. 

The court acknowledged it had previously ordered a new trial because the trial court
excluded the declarant’s statements indicating that she was in a suicidal state of mind. Such
statements were highly relevant to a material issue in the case – whether a murder occurred.
By contrast, hearsay concerning the declarant’s belief that the defendant was jealous had no
relevance and should not have been admitted. 

The court concluded that the State attempted to use the hearsay evidence as a “back
door” method of proving the truth of the hearsay – that defendant was jealous – and that he
therefore had a motive to kill the decedent.

The court rejected the argument that the error was harmless, noting that the evidence
was closely balanced and the hearsay went to an alleged motive.

3. The conviction should also be reversed on an independent ground - because a
detective who interrogated defendant on the night of his arrest testified that he informed
defendant that he did not believe defendant was telling the truth, that defendant changed his
story three times, and that in the detective’s opinion defendant did not “ever” tell the truth on
the night of the arrest. 

Under Illinois law, a witness is not permitted to comment on the veracity or credibility
of another witness. The court rejected the argument that the detective was merely explaining
the investigative procedure, noting that on redirect the detective said that he “simply did not



believe that the defendant ever told him the truth that night.” The court also noted that the
statement was specifically elicited by the prosecutor and had no legitimate purpose. 

Due to the closeness of the evidence, the court found that plain error occurred. The
court stressed that the error was particularly prejudicial because: (1) the ultimate issue was
the relative credibility of the witnesses, and (2) the detective was an “authority figure” whose
opinion of defendant’s credibility was likely to be taken seriously by the jury. 

4. The court also noted that an expert witness phrased her opinion of the cause of death
in language which “echoed” the reasonable doubt standard. The court stated that on retrial,
the witness should refrain from testifying that she believed “beyond a reasonable degree of
medical certainty” that the death was the result of a homicide. 

Top

§19-21 
Statements to Treating Physicians

People v. Boling, 2014 IL App (4th) 120634 (No. 4-12-0634, 3/12/14) 
1. 725 ILCS 5/115-10 authorizes the admission of certain hearsay statements of a child

in prosecutions for specified sex offenses, so long as adequate indicia of reliability are present
and the child either testifies or is unavailable and the statements are corroborated. The court
concluded that under the plain language of the statute, §115-10 is not limited to hearsay
statements that directly describe the elements of the charged offenses. Instead, §115-10
authorizes admission of a “matter or detail pertaining to any act which is an element of an
offense,” including statements relating to the relationship between the child and defendant
if such statements are relevant to explain the context in which the alleged acts occurred.
Similarly, statements which relate steps defendant allegedly took to conceal his relationship
with the child from others may be admitted under §115-10.

The court also concluded that hearsay statements by the complainant concerning
defendant’s apparent sexual abuse of another child may be admissible under §115-10. When
determining whether such statements are admissible, courts should consider: (1) the
relationship of the declarant to the other child, (2) the proximity of the acts in time and place
to the act allegedly performed upon the declarant, (3) the similarity of the acts performed on
each child, and (4) whether there was a common perpetrator. Where the complainant believed
that the second child, a cousin who was about the same age as the complainant, was being
abused by defendant in the same room where the complainant had been abused, her
statements and conclusions were admissible to corroborate her claims and to provide the jury
with an understanding of the psychological aspects of the defendant’s abusive relationship
with the declarant. “In this sense, [the complainant’s] statements described a matter or detail
pertaining to the charged offenses.” 

2. 725 ILCS 5/115-13 authorizes the admission of statements of the complainant in a
sex offense prosecution when such statements are made to medical personnel for purposes of
medical diagnosis or treatment, insofar as those statements are reasonably pertinent to
diagnosis or treatment. Section 115-13 permits details of sex acts to be admitted, including
how, when, and where the act occurred and the identity of the perpetrator.

Thus, statements which the complainant made to a nurse/sexual assault examiner and
which identified defendant as the attacker were admissible under §115-13. Furthermore, §115-
13 authorized admission of statements concerning the defendant’s threats to harm the



complainant’s pets if she told anyone about the abuse, because those statements were relevant
to the declarant’s state of mind and emotional condition.

However, §115-13 did not authorize admission of the declarant’s statements that: (1)
defendant apparently abused another person, and (2) the declarant told her mother about the
abuse because she “heard that maybe it had happened to some other kids.” These statements
were not reasonably pertinent to the declarant’s diagnosis or treatment.

3. A police officer may testify concerning steps taken in investigating a crime where
such testimony is required to fully explain the State’s case. However, out-of-court statements
admitted to explain the course of an investigation are admissible only to the extent necessary
to provide that explanation, and should not be admitted if they reveal unnecessary and
prejudicial information. Furthermore, testimony about the steps of an investigation may not
include the substance of conversations with non-testifying witnesses. In addition, evidence
which would suggest that the defendant engaged in prior criminal activity is admissible only
if it is relevant and specifically connects the defendant with the crime for which he is being
tried.

Here, the court applied the principles of the “police investigation” hearsay exception
although the witnesses in question - the mother and aunt of the complainant - were civilians
rather than law enforcement agents. In applying the principles underlying the exception, the
court noted that the two witnesses “conducted something akin to an investigation into
defendant’s suspected abuse” of the complainant.

However, the court concluded that the evidence went well beyond what was necessary
to explain the decision to investigate information about the possible abuse, because both
witnesses testified either directly or indirectly about the substance of conversations and
suggested that defendant had been previously accused of sexual improprieties with children.
The court rejected the State’s argument that it elicited the testimony because it had a
legitimate need to explain its case, noting that the prosecutor could have limited the evidence
to showing that based upon information obtained from a third party, the women decided to
have a discussion with the complainant about “good” and “bad” touches. Had the evidence been
presented in such a manner, the exact information and its source would not have been
revealed.

4. The court also noted that in prior cases, it suggested that a trial judge faced with the
possibility of admitting evidence explaining the steps of a police investigation should conduct
an in camera hearing to determine what statements will be permitted. People v. Cameron,
189 Ill.App.3d 998, 546 N.E.2d 259 (4th Dist. 1989). Such a hearing would have been
appropriate here although the evidence concerned lay rather than police testimony. In
addition, although defendant failed to raise a formal objection to the testimony, the trial court
had ample warning through the §115-10 hearing that hearsay concerning the defendant’s prior
crimes would be elicited at trial. Under these circumstances, the trial court should have sua
sponte exercised its discretion to hold an in camera hearing.

The court concluded:
[Twenty-five] years after Cameron, the State continues to
commit error by introducing unduly prejudicial out-of-court
statements for the purported purpose of explaining the steps of
an investigation. . . . The State's repeated abuse of this limited
exception to the hearsay rule — in the face of repeated
condemnation from the Appellate Court — shows a disrespect for
the fundamental purpose of the hearsay rule.  . . . [T]rial courts
and courts of review should begin more closely scrutinizing (1)



the State's purported need to offer hearsay statements to explain
the steps of an investigation, as well as (2) the potential prejudice
resulting from such evidence. In other words, the time is long
overdue for trial courts to routinely be conducting "Cameron
hearings."

5. Because the State’s case in a prosecution for sex offenses against a child was based
on the credibility of minor witnesses, the court found that the evidence was closely balanced.
Thus, the plain error rule applied. Because defendant was denied a fair trial by the cumulative
effect of several errors including the erroneous admission of hearsay evidence, allowing a
prosecution witness to testify concerning the credibility of the complainant, and commenting
in closing argument on the credibility of witnesses, the convictions were reversed and the
cause remanded for a new trial.

(Defendant was represented by Assistant Defender Allen Andrews, Springfield.)

People v. Freeman, 404 Ill.App.3d 978, 936 N.E.2d 1110 (1st Dist. 2010) 
A common law exception to the rule against hearsay exists with respect to statements

made to medical personnel for purposes of diagnosis and treatment. That exception is codified
with respect to statements of sexual assault victims by 725 ILCS 5/115-13.  Such statements
are considered relevant and reliable.

No error occurred in the admission pursuant to this statute of the statement of an
alleged victim of a sexual assault to an ER physician that she had not had sex before, where
the physician testified that statement informed his treatment and diagnosis of sexual assault.

(Defendant was represented by Assistant Defender Brian McNeil, Chicago.)

People v. McNeal, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2010) (No. 1-08-2264, 9/30/10),
superceded by 405 Ill.App.3d 647, 955 N.E.2d 32

1. Hearsay is an out-of-court statement offered to prove the truth of the matter
asserted. The testimony of a nurse regarding the statements of the complainant contained in
the triage notes of another nurse was not hearsay. The testimony was not offered for the truth
of the matter asserted, but to explain the actions of the nurse in treating the complainant.

2. Even if the testimony of the nurse regarding the triage notes was hearsay, it was
properly admitted as an exception to the hearsay rule pursuant to 725 ILCS 5/115-13, which
authorizes admission of statements of sexual assault victims made to medical personnel for
purposes of medical diagnosis and treatment.

3. Admission of the testimony of the nurse regarding the triage notes did not violate the
Sixth Amendment Confrontation Clause because the notes were not testimonial hearsay.  To
determine whether hearsay is testimonial, the focus is on whether, at the time the statement
was made, the declarant was acting in a manner analogous to a witness at trial, describing or
giving information regarding events that had previously occurred. When the statement is the
product of questioning by persons other than law enforcement personnel, the proper focus is
the intent of the declarant. The inquiry is whether the objective circumstances would lead a
reasonable person to conclude that the statement would be used against the defendant.

The court considered the declarant to be the nurse who prepared the triage notes and
concluded that because her intent was to gather information for treatment and not
prosecution, the notes were not testimonial.

4. A fingerprint examiner should not be permitted to testify that a print found at the
scene matches the fingerprint of the defendant where the examiner did not testify to and made
no notes of the points of comparison the examiner found. Absent this foundation, the testimony



deprives defendant of the means to challenge the conclusion drawn by the examiner. The court
found no plain error because the evidence was not closely balanced and the error did not
impact the fairness of the trial. 

(Defendant was represented by Assistant Defender Gilbert Lenz, Chicago.)

People v. Taylor, 409 Ill.App.3d 881, 949 N.E.2d 124 (1st Dist. 2011) 
Defense counsel waived claims that a doctor was erroneously allowed to give hearsay

testimony concerning medications prescribed by other doctors. On the merits, the court held
that under exceptions to the hearsay rule, a treating physician may testify to the contents of
a patient’s medical records and to medications the patient is taking. 

(Defendant was represented by Assistant Defender Melissa Chiang, Chicago.) 

Top

§19-22
Judicial Notice

§19-22(a) 
Generally

People v. Armstrong, 395 Ill.App.3d 606, 919 N.E.2d 57 (1st Dist. 2009) 
The court declined to consider whether it was error to take judicial notice of a diagnosis

of Shaken Baby Syndrome without first holding a Frye hearing. The court noted that even if
a Frye hearing should have been held, the error was harmless because there was ample
evidence that blunt force trauma caused the child’s death. “To the extent question remains as
to acceptance . . . of the scientific validity of Shaken Baby Syndrome as a diagnosis, we
conclude this is not the case to provide an answer. . . . [T]he guilty verdict did not turn on the
admission of evidence relating to the syndrome.”

People v. Boykin, 2013 IL App (1st) 112696 (No. 1-11-2696, 11/12/13)
A reviewing court may take judicial notice of matters not previously presented to the

trial court when the matters are capable of instant and unquestionable demonstration. A
reviewing court will not take judicial notice of critical evidentiary material not presented to
and not considered by the fact finder during its deliberations.

In a prosecution for delivery of a controlled substance within 1,000 feet of a school,
evidence of the school’s closure is critical material that was not presented to the trier of fact.
Therefore the Appellate Court declined to take judicial notice of the school’s closure based on
newspaper articles and a news release.

(Defendant was represented by Assistant Defender Ginger Odom, Chicago.)

People v. Love, 2013 IL App (3d) 120113 (No. 3-12-0113, 9/24/13)
Illinois Rule of Evidence 201 governs judicial notice of adjudicative facts and provides

that judicial notice may be taken at any stage of a proceeding. When a court allows a party’s
request to prove an adjudicative fact by judicial notice in a criminal proceeding, “the court
shall inform the jury that it may, but is not required to, accept as conclusive any fact judicially
noticed.” Ill. R. Evid. 201(g). This directive is rooted in the criminal defendant’s constitutional



right to a jury trial.
Outside the presence of the jury in a DUI prosecution, the court took judicial notice that

the applicable conversion factor for blood serum alcohol content to whole blood alcohol content
is 1.18, as provided by the Illinois Administrative Code. Over objection, the court gave the jury
this non-IPI instruction regarding the conversion factor:

In the course of this case, you have heard testimony about the
results of a blood draw. There are two ways to measure blood
alcohol concentration: by serum levels or by what is called whole
blood. Whole blood is [the] standard used by law enforcement and
legal proceedings, and it can be calculated by converting the
serum level to the whole blood equivalent. In this case, the
testimony was that the serum level was .190. The blood serum or
blood plasma alcohol concentration results will be divided by 1.18
to obtain a whole blood equivalent. After conversion, the whole
blood equivalent is .161.

This instruction violates Ill. R. Evid. 201. It contains no cautionary language advising
the jury that it was not mandated to accept the identified conversion factor or adopt the
calculations based on a formula using this factor. It also referenced a contested fact,
defendant’s purported blood serum level, that was not subject to judicial notice, and in this
respect became testimonial. 

The error was not harmless. A separate instruction informed the jury that if it found
defendant’s alcohol level was greater than 0.08, it may presume that defendant was under the
influence of alcohol. The judicial notice instruction did not contain similar limiting language
that the jury was not required to conclude that defendant’s blood alcohol level was .161. The
jury could have easily viewed the defective instruction to require it to find that defendant’s
blood alcohol level was twice the level that supported a strong but permissive presumption of
intoxication. 

(Defendant was represented by Assistant Defender Mark Fisher, Ottawa.)

People v. Rubalcava, 2013 IL App (2d) 120396 (No. 2-12-0396, 9/30/13)
Defendant was charged with having unlawful contact with a street gang member for

having direct contact with Antonio Delgadillo. (725 ILCS 5/25-5(a)(3)). To establish guilt, the
State was required to prove beyond a reasonable doubt that defendant had contact with a
street gang member after being ordered in a non-criminal proceeding to refrain from such
contact. A “streetgang member” is defined as a person who “actually and in fact belongs to a
gang.” (740 ILCS 147/10).  

The Appellate Court reversed the conviction on reasonable doubt grounds. In the course
of its holding, the court held that it would have been improper for the trial judge to take
judicial notice of the evidence presented in a civil case in which a different trial judge found
that Delgadillo was “more likely than not” a gang member. The parties did not dispute that
the trial court properly took judicial notice of the finding that Delgadillo was “more likely than
not” a gang member.  

1. Under Illinois Rule of Evidence 201(b), a judicially noticed fact must not be subject
to reasonable dispute in that it is either: (1) generally known within the territorial jurisdiction
of the trial court, or (2) capable of accurate and ready determination by resort to sources whose
accuracy cannot reasonably be questioned. The court concluded that the evidence in the civil
case - police testimony and descriptions of photographs of purported gang members - did not
satisfy this standard, particularly since Delgadillo disputed it in both the civil and civil trials. 



2. In addition, although a court may take judicial notice of matters of record, taking
judicial notice does not permit the admission of hearsay evidence which would otherwise be
prohibited. Testimony in a previous action is admissible in a subsequent proceeding if the
witness is dead, insane, or so ill that he cannot travel, or if he is “kept out of the way by the
adverse party.” Testimony from a prior proceeding is not admissible through judicial notice. 

3. The court rejected the argument that defendant waived the issue and in effect
stipulated to use of the evidence in the civil case where he agreed that the trial court could
take judicial notice of matters of record. In the absence of a stipulation or a clear forfeiture,
the trial court could take notice only of matters that were properly subject to judicial notice.
Defendant’s recognition of the fact that the trial court could take judicial notice of its own
records did not constitute an agreement that all of the evidence presented in the civil case
could be considered against him substantively in the criminal case. 

(Defendant was represented by Assistant Defender Yasmin Eken, Elgin.) 

People v. Spencer, 408 Ill.App.3d 1, 948 N.E.2d 196 (1st Dist. 2011) 
A reviewing court may take judicial notice of factual evidence when the facts are

capable of immediate and accurate demonstration by resort to easily accessible sources of
indisputable accuracy.

The Appellate Court refused to take judicial notice that a high school parking lot was
not open to the public and was reserved for registered parking by students and faculty.  The
website that the State referenced for this information contained forms for the 2010-11 school
year and did not show that the parking policies were in effect in 2006 when defendant was
arrested.

(Defendant was represented by Assistant Defender John Koltse, Chicago.)

Top

§19-22(b)
Proper Judicial Notice

Top

§19-22(c)
Improper Judicial Notice

In re S.M., 2014 IL App (3d) 140687 (No. 3-14-0687, 2/4/15)
1. Defendant was charged in juvenile court with unlawful possession of a concealable

handgun by a person under 18 years of age. 720 ILCS 5/24-3.1(a)(1). The State did not present
any evidence establishing defendant’s age, which was an element of the offense. During closing
argument, defendant pointed out this failure, and in rebuttal the State asked the trial court
to take judicial notice of the court record showing that the court’s juvenile jurisdiction attached
for minors under 18 years of age. The trial court agreed with the State, finding that as a
matter of jurisdiction defendant was under 18, otherwise he would have been tried in adult
court.

2. The Appellate Court reversed defendant’s adjudication, holding that the State failed
to prove defendant was under 18, an element of the offense, and that the trial court could not



properly fill in that missing proof by taking judicial notice of defendant’s age.
Illinois Rule of Evidence 201 allows a trial court to take judicial notice of certain facts

which are not subject to reasonable dispute, meaning they are generally known in the local
population or are capable of accurate and ready determination by consulting sources of
unquestioned accuracy. A court may take judicial notice of its own records, including the
status of pleadings in a juvenile proceeding.

3. The State charged defendant in juvenile court, which has exclusive jurisdiction to
adjudicate criminal offenses committed by minors under the age of 18, and defendant did not
file a motion to dismiss the charges. But procedural silence regarding allegations in a charging
document cannot be construed as a judicial admission to an element of the offense. The failure
of defendant to contest specific allegations in the charge did not absolve the State of its
obligation to prove the elements of an offense.

Additionally, defendant’s age was not technically a jurisdictional requirement since
juvenile court is simply a division of the circuit court. Defendant’s silence with respect to
jurisdiction thus did not constitute an admission that he was under 18 at the time of the
offense.

4. The Appellate Court rejected the State’s argument, made for the first time on appeal,
that the trial court could fill in the State’s missing proof by taking judicial notice of
defendant’s unsworn statement during arraignment that he was 16 years old. Not only was
the statement unsworn, it was also self-incriminating, since defendant gave the answer in
response to a direct question from the court about his age, an element of the offense. If this
statement could be considered on appeal to provide the necessary proof of age, it would prevent
defendant from any meaningful opportunity to challenge this element at trial, or to challenge
the admission of his statement as violating his right against self-incrimination.

5. The Appellate Court also held that the trial court could not take judicial notice of an
adjudicative fact without first reopening the evidentiary portion of the trial. Here, defendant
pointed out the missing proof during its closing argument. The State was not entitled to have
a “do-over” by asking the court in its rebuttal argument to supplement the completed evidence
pursuant to judicial notice.

Defendant’s conviction was reversed.
(Defendant was represented by Assistant Defender Lucas Walker, Ottawa.)

People v. Boykin, 2013 IL App (1st) 112696 (No. 1-11-2696, 11/12/13)
A reviewing court may take judicial notice of matters not previously presented to the

trial court when the matters are capable of instant and unquestionable demonstration. A
reviewing court will not take judicial notice of critical evidentiary material not presented to
and not considered by the fact finder during its deliberations.

In a prosecution for delivery of a controlled substance within 1,000 feet of a school,
evidence of the school’s closure is critical material that was not presented to the trier of fact.
Therefore the Appellate Court declined to take judicial notice of the school’s closure based on
newspaper articles and a news release.

(Defendant was represented by Assistant Defender Ginger Odom, Chicago.)

People v. Love, 2013 IL App (3d) 120113 (No. 3-12-0113, 9/24/13)
Illinois Rule of Evidence 201 governs judicial notice of adjudicative facts and provides

that judicial notice may be taken at any stage of a proceeding. When a court allows a party’s
request to prove an adjudicative fact by judicial notice in a criminal proceeding, “the court
shall inform the jury that it may, but is not required to, accept as conclusive any fact judicially



noticed.” Ill. R. Evid. 201(g). This directive is rooted in the criminal defendant’s constitutional
right to a jury trial.

Outside the presence of the jury in a DUI prosecution, the court took judicial notice that
the applicable conversion factor for blood serum alcohol content to whole blood alcohol content
is 1.18, as provided by the Illinois Administrative Code. Over objection, the court gave the jury
this non-IPI instruction regarding the conversion factor:

In the course of this case, you have heard testimony about the
results of a blood draw. There are two ways to measure blood
alcohol concentration: by serum levels or by what is called whole
blood. Whole blood is [the] standard used by law enforcement and
legal proceedings, and it can be calculated by converting the
serum level to the whole blood equivalent. In this case, the
testimony was that the serum level was .190. The blood serum or
blood plasma alcohol concentration results will be divided by 1.18
to obtain a whole blood equivalent. After conversion, the whole
blood equivalent is .161.

This instruction violates Ill. R. Evid. 201. It contains no cautionary language advising
the jury that it was not mandated to accept the identified conversion factor or adopt the
calculations based on a formula using this factor. It also referenced a contested fact,
defendant’s purported blood serum level, that was not subject to judicial notice, and in this
respect became testimonial. 

The error was not harmless. A separate instruction informed the jury that if it found
defendant’s alcohol level was greater than 0.08, it may presume that defendant was under the
influence of alcohol. The judicial notice instruction did not contain similar limiting language
that the jury was not required to conclude that defendant’s blood alcohol level was .161. The
jury could have easily viewed the defective instruction to require it to find that defendant’s
blood alcohol level was twice the level that supported a strong but permissive presumption of
intoxication. 

(Defendant was represented by Assistant Defender Mark Fisher, Ottawa.)

People v. Rubalcava, 2013 IL App (2d) 120396 (No. 2-12-0396, 9/30/13)
Defendant was charged with having unlawful contact with a street gang member for

having direct contact with Antonio Delgadillo. (725 ILCS 5/25-5(a)(3)). To establish guilt, the
State was required to prove beyond a reasonable doubt that defendant had contact with a
street gang member after being ordered in a non-criminal proceeding to refrain from such
contact. A “streetgang member” is defined as a person who “actually and in fact belongs to a
gang.” (740 ILCS 147/10).  

The Appellate Court reversed the conviction on reasonable doubt grounds. In the course
of its holding, the court held that it would have been improper for the trial judge to take
judicial notice of the evidence presented in a civil case in which a different trial judge found
that Delgadillo was “more likely than not” a gang member. The parties did not dispute that
the trial court properly took judicial notice of the finding that Delgadillo was “more likely than
not” a gang member.  

1. Under Illinois Rule of Evidence 201(b), a judicially noticed fact must not be subject
to reasonable dispute in that it is either: (1) generally known within the territorial jurisdiction
of the trial court, or (2) capable of accurate and ready determination by resort to sources whose
accuracy cannot reasonably be questioned. The court concluded that the evidence in the civil
case - police testimony and descriptions of photographs of purported gang members - did not



satisfy this standard, particularly since Delgadillo disputed it in both the civil and civil trials. 
2. In addition, although a court may take judicial notice of matters of record, taking

judicial notice does not permit the admission of hearsay evidence which would otherwise be
prohibited. Testimony in a previous action is admissible in a subsequent proceeding if the
witness is dead, insane, or so ill that he cannot travel, or if he is “kept out of the way by the
adverse party.” Testimony from a prior proceeding is not admissible through judicial notice. 

3. The court rejected the argument that defendant waived the issue and in effect
stipulated to use of the evidence in the civil case where he agreed that the trial court could
take judicial notice of matters of record. In the absence of a stipulation or a clear forfeiture,
the trial court could take notice only of matters that were properly subject to judicial notice.
Defendant’s recognition of the fact that the trial court could take judicial notice of its own
records did not constitute an agreement that all of the evidence presented in the civil case
could be considered against him substantively in the criminal case. 

(Defendant was represented by Assistant Defender Yasmin Eken, Elgin.) 

People v. Spencer, 408 Ill.App.3d 1, 948 N.E.2d 196 (1st Dist. 2011) 
A reviewing court may take judicial notice of factual evidence when the facts are

capable of immediate and accurate demonstration by resort to easily accessible sources of
indisputable accuracy.

The Appellate Court refused to take judicial notice that a high school parking lot was
not open to the public and was reserved for registered parking by students and faculty.  The
website that the State referenced for this information contained forms for the 2010-11 school
year and did not show that the parking policies were in effect in 2006 when defendant was
arrested.

(Defendant was represented by Assistant Defender John Koltse, Chicago.)

Top

§19-23
Opinion Testimony

§19-23(a) 
Opinions of Lay Witnesses

People v. Degorski, 2013 IL App (1st) 100580 (No. 1-10-0580, 10/17/13)
1. Occupation (reputable or disreputable) is an ordinary part of the background

information elicited from any witness, and is properly considered in determining the weight
to be given to the testimony of the witness.  

It was not an abuse of discretion for the court to allow the former assistant State’s
Attorney who obtained a confession from the defendant to testify that he was now a judge,
particularly where the State complied with the court’s direction that it not give that fact undue
emphasis, and the State did not argue that the jury should give the testimony of the witness
greater weight because he was a judge. While a judge’s occupation may lend an air of
credibility to his testimony, the trier of fact is still free to disbelieve the witness.

2. The defense did not invite the former assistant State’s Attorney’s testimony that he
found defendant’s confession reliable. Defense counsel asked the witness only a general
question about whether he sought to obtain statements that were uncontaminated by outside



information. The answer was not a direct response to the question and was volunteered. The
defendant could not complain about the witness’s subsequent testimony that he believed the
defendant when he confessed because that testimony was elicited when defense counsel
continued to question the witness about his opinion of defendant’s confession.

3. Much like police officers, assistant State’s Attorneys are authority figures whose
testimony may be prejudicial if they inform jurors that they should believe the prosecution’s
case. But there is a distinction between an assistant State’s Attorney testifying to a prior
opinion of belief in a defendant’s statement at the time it was made, and offering a present
opinion of defendant’s guilt at trial. Present opinion testimony is improper; previous opinion
testimony is permissible.

The testimony of a former assistant State’s Attorney that he believed defendant’s
confession at the time of its making was not a present opinion of defendant’s guilt and was
permissible.

(Defendant was represented by Assistant Defender Charles Hoffman, Chicago.)

People v. Jackson, 2013 IL App (3d) 120205 (No. 3-12-0205, 11/26/13)
A lay witness’s testimony in the form of opinions or inferences is limited to those which

are (a) rationally based on the perception of the witness, (b) helpful to a clear understanding
of the witness’s testimony, and (c) not based on scientific, technical, or other specialized
knowledge within the scope of Rule 702. Ill. R. Evid. 701.

Generally, a lay witness may not offer an opinion as to the meaning of another’s out-of-
court statement. It is within the province of the jury to interpret such statements.

A detective testified that defendant’s initial statement to him was a lie. This lay opinion
testimony was erroneously admitted because it removed from the jury’s consideration the
veracity of defendant’s statement to the police.

The Appellate Court concluded that the erroneous admission of this testimony was not
plain error.

Defendant was represented by Assistant Defender Kathleen Hill, Chicago.)

People v. Jaynes, 2014 IL App (5th) 120048 (No. 5-12-0048, 6/2/14)
The trial court did not abuse its discretion by allowing a detective who possessed no

expertise in handwriting comparison to testify concerning his opinion about distinctiveness
and similarities in handwriting. A witness who is not testifying as an expert may give opinion
testimony where the opinion is rationally based on the perception of the witness, helpful to a
clear understanding of the witness's testimony or determination of a fact in issue, and not
based on scientific, technical or other specialized knowledge. 

The detective examined two labels and stated that the “E’s” on the labels were
distinctive and similar. The Appellate Court found that the trial court did not abuse its
discretion by allowing such testimony, noting that the detective’s opinion was based on
personal observation, was one that a non-expert is generally capable of making, and was
helpful to a clear understanding of his remaining testimony. In addition, the detective stated
only that some of the “E’s” appeared to be similar, not that they were all the same or that he
believed they had all been written by defendant. 

The conviction for possession of child pornography was affirmed.

People v. Latimer, 403 Ill.App.3d 595, 935 N.E.2d 1037 (2d Dist. 2010) 
Testimony of a lay witness in the form of an opinion may be introduced only if it is

helpful to a clear understanding of his testimony or the determination of a fact in issue.



The police videotaped a drug transaction between an informant and a person in a red
Pontiac van.  After the transaction, the police followed the van but did not see any occupant. 
The police determined that the van was registered to defendant.  Almost two weeks later the
informant attempted unsuccessfully to complete another transaction with a white Buick.  The
police observed defendant exit the Buick after it drove from that meeting.  A police officer
compared the videotape and a still photograph of the driver of the red van created from
videotape with the state ID photo and a booking photo of the defendant and determined that
defendant resembled the person in the still photo and the videotape.  The trial court ruled that
it would not allow the officer to testify at trial that defendant was the driver of the van. 

The Appellate Court affirmed this ruling. Whether defendant was the driver of the van
was a matter of opinion. The officer had no special expertise in comparing images.  His lay
opinion would not be helpful to understand the remainder of his testimony or to any fact in
issue in the case.

(Defendant was represented by Assistant Defender Linda Johnson, Elgin.)

People v. Mandarino, 2013 IL App (1st) 111772 (No. 1-11-1772, 6/28/13)
Defendant, a former police officer, was prosecuted for aggravated battery after he beat

a motorist with a collapsible baton during a traffic stop. On appeal, defendant argued that the
trial erred by admitting lay opinion that defendant’s use of force against the motorist was
unreasonable and unnecessary. 

The Appellate Court concluded that defendant forfeited the issue where he did not
argue at trial or in the post-trial motion that the testimony was inadmissible lay opinion.
Furthermore, even if lay opinion was improperly admitted, the plain error rule did not apply
where the evidence was not closely balanced. 

In the alternative, the lay opinion was admissible on two theories - to rebut character
evidence and under the doctrine of curative admissibility. 

1. The court concluded that the defense introduced character testimony by eliciting
evidence of defendant’s exceptional performance and service records. Character evidence is
generally inadmissible in a criminal trial unless introduced by the defendant, in which case
the State is permitted to respond by offering its own character evidence. (Illinois Rule of
Evidence 404). Here, the State rebutted the defense evidence of the accused’s good character
by showing that in light of the incident leading to the instant charges, the witness no longer
viewed defendant as an excellent officer. 

2. The evidence was also admissible under the curative admissibility doctrine, which
allows the State to respond on redirect examination where the defendant has opened the door
to a particular subject, even if the response elicits what would otherwise be inadmissible
evidence. The purpose of the curative admissibility doctrine is to shield a party from unduly
prejudicial inferences raised by the other side. Whether to allow curative evidence lies in the
sound discretion of the trial court. 

The court concluded that admitting the lay opinion of the witness, a deputy chief,
“allowed the State to cure any impression . . . that [the witness] still regarded [defendant] to
be an outstanding officer.” 

People v. McCarter, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2011) (No. 1-09-2864,
6/24/11)

1. A requirement for admission of a prior inconsistent statement of a witness as
substantive evidence is that the statement “narrates, describes, or explains an event or
condition of which the witness had personal knowledge.”  725 ILCS 5/115-10.1(c)(2).



Statements of secondhand accounts of events are inadmissible hearsay.
Although some portions of a witness’s prior statement admitted at defendant’s trial

recounted events of which she had personal knowledge, other parts contained statements
made by a co-defendant describing the events at which the witness was not present and of
which the witness had no personal knowledge, including that the co-defendant took $3000
from the deceased. Those portions of the statement were inadmissible hearsay.

2. While a witness may testify to statements made to her by the defendant, a witness
may not offer her personal opinion of the meaning of those statements. Therefore, while the
State could admit evidence that defendant told a witness, “It’s going down,” and that he was
going to “take care of business,” it could not admit the witness’s opinion as to what she thought
defendant meant by these statements.

Because these inadmissible statements provided the only evidence that a robbery took
place, the court concluded that defense counsel was ineffective in failing to object to the
evidence, thus also satisfying the second prong of the plain-error rule. “Based on plain error
[the court] exercised [its] duty to set aside the armed robbery conviction where reasonable
doubt remains of defendant’s guilt.”  

(Defendant was represented by Assistant Defender Jessica Fortier, Chicago.)

People v. McNeal, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2010) (No. 1-08-2264, 9/30/10),
superceded by 405 Ill.App.3d 647, 955 N.E.2d 32

1. Hearsay is an out-of-court statement offered to prove the truth of the matter
asserted. The testimony of a nurse regarding the statements of the complainant contained in
the triage notes of another nurse was not hearsay. The testimony was not offered for the truth
of the matter asserted, but to explain the actions of the nurse in treating the complainant.

2. Even if the testimony of the nurse regarding the triage notes was hearsay, it was
properly admitted as an exception to the hearsay rule pursuant to 725 ILCS 5/115-13, which
authorizes admission of statements of sexual assault victims made to medical personnel for
purposes of medical diagnosis and treatment.

3. Admission of the testimony of the nurse regarding the triage notes did not violate the
Sixth Amendment Confrontation Clause because the notes were not testimonial hearsay.  To
determine whether hearsay is testimonial, the focus is on whether, at the time the statement
was made, the declarant was acting in a manner analogous to a witness at trial, describing or
giving information regarding events that had previously occurred. When the statement is the
product of questioning by persons other than law enforcement personnel, the proper focus is
the intent of the declarant. The inquiry is whether the objective circumstances would lead a
reasonable person to conclude that the statement would be used against the defendant.

The court considered the declarant to be the nurse who prepared the triage notes and
concluded that because her intent was to gather information for treatment and not
prosecution, the notes were not testimonial.

4. A fingerprint examiner should not be permitted to testify that a print found at the
scene matches the fingerprint of the defendant where the examiner did not testify to and made
no notes of the points of comparison the examiner found. Absent this foundation, the testimony
deprives defendant of the means to challenge the conclusion drawn by the examiner. The court
found no plain error because the evidence was not closely balanced and the error did not
impact the fairness of the trial. 

(Defendant was represented by Assistant Defender Gilbert Lenz, Chicago.)

People v. Mister, 2015 IL App (4th) 130180 (No. 4-13-0180, 1/23/15)



1. Under Illinois Rule of Evidence 701, a lay witness may give opinion testimony which
is: (1) rationally based on the perceptions of the witness, and (2) helpful to a clear
understanding of the testimony or to determination of a fact or issue. Although a witness may
not offer opinion testimony regarding an ultimate question of fact to be decided by the jury,
opinion testimony is not objectionable merely because it embraces an ultimate issue.

After noting a conflict in authority between jurisdictions and within the Appellate
Court, the court concluded that a lay witness may give an opinion concerning the identity of
a person depicted in a surveillance video where there is a basis to believe that the witness is
more likely than the jury to correctly identify the individual in the videotape. The court
rejected holdings that the witness must have prior familiarity with the subject in order to
testify concerning his or her identity, finding that the witness’s degree of familiarity with the
subject goes to weight rather than admissibility. The court also rejected the argument that
such testimony is admissible only if the subject’s appearance has changed between the time
the videotape was made and the trial.

2. The court concluded that a casino security guard’s testimony concerning the actions
of two persons on a surveillance video was admissible although the guard was not present
when the video was made and did not observe the events that were depicted. The court
concluded that the guard’s testimony was rationally based on opinions he had developed by
repeatedly viewing the video.

In addition, the testimony aided the trier of fact by providing a clear understanding
whether the two persons were at the casino and left in the same vehicle. The court noted that
the video contained nearly four hours of footage, lacked clarity, was difficult to assess, and
involved “fluid scenes and numerous individuals and vehicles.” Thus, in the absence of the
guard’s opinion testimony, the jury would likely miss details concerning the events captured
by the camera.

The court found that the testimony did not invade the province of the jury where the
guard merely linked the individuals in the video to still photographs which had been taken the
same night. Whether the defendant in the courtroom was the person who was depicted in the
video was left to the jury’s determination.

Finally, the court noted that the weight to be given to the opinion testimony was for the
trier of fact to assess. Defense counsel extensively cross-examined the guard and had an
opportunity to highlight any deficiencies in the testimony regarding the witness’s familiarity
with the defendant or the clarity of the videotape. Under these circumstances, the province
of the jury was not compromised.

Defendants’ conviction for armed robbery was affirmed.
(Defendant was represented by Assistant Defender Kelly Weston, Springfield.)

People v. O’Donnell, 2015 IL App (4th) 130358 (No. 4-13-0358, 3/11/15)
The trial court improperly allowed a police officer to testify that she believed defendant,

who was convicted of driving under the influence of alcohol, was lying when he stated he had
not been driving at the time of the accident. The officer testified that whenever she asked
defendant if he had been driving, he would look away or look down, and in her experience that
was a sign of deception.

The Appellate Court held that such “human lie detector” evidence was not admissible.
This type of evidence violated the fundamental rule that one witness should not be allowed to
express an opinion about another witness’s credibility. Accordingly, it was error to admit such
evidence.

The court nevertheless affirmed defendant’s conviction since he had not objected to the



evidence at trial, and since the evidence at trial was not closely balanced, it did not constitute
plain error.

(Defendant was represented by Supervisor Larry Bapst, Springfield.)

People v. Richardson, 2013 IL App (2d) 120119 (No. 2-12-0119, 8/23/13)
1. Opinion testimony by a lay witness may be admitted so long as the opinion is based

on the witness’s personal observation, concerns an opinion that the witness is capable of
making, and is helpful to the trier of fact in reaching an intelligent conclusion. L a y
witnesses may testify about a substance which they observed and with which they are
familiar, and such testimony may take the form of a conclusion as to the nature of the
substance. Although a lay witness is generally not allowed to give an opinion concerning a
legal conclusion that is at issue in the case, testimony in the form of an opinion or inference
is not objectionable merely because it embraces an ultimate issue to be decided by the trier of
fact. 

2. As a matter of first impression, the court found that at a jury trial for unlawful
possession of a weapon by a felon while wearing body armor, the trial judge properly admitted
a police officer’s lay opinion that a vest worn by the defendant qualified as “body armor.” The
officer testified that the vest had the same fit and style as the armored vest the officer wore
every day. In addition, the officer removed the vest’s inserts and testified that they were
intended to cover vital organs and protect such areas from bullets. Thus, the officer did not
merely give an opinion that the vest was body armor, but demonstrated to the jury the basis
for that conclusion. 

3. The court rejected defendant’s argument that because the vest was not submitted
for scientific testing, it was impossible for the jury to conclude that it was not “fake body
armor.” The court found that the argument was based on pure speculation, as there was no
evidence to support a conclusion that the body armor was fake. Furthermore, the officer
removed plates from the vest and concluded that they were capable of stopping bullets.
Finally, because the vest was admitted into evidence, the jury could draw its own conclusion
about its nature. 

Defendant’s conviction for unlawful possession of a weapon by a felon wearing body
armor was affirmed. 

(Defendant was represented by Assistant Defender Mark Levine, Elgin.)

People v. Steele, 2014 IL App (1st) 121452 (No. 1-12-1452, 9/30/14)
To prove a defendant guilty of aggravated battery based on great bodily harm under

720 ILCS 5/12-4(a), the State must prove the existence of a greater and more serious injury
than the bodily harm required for simple battery. Bodily harm for simple battery requires
some sort of physical pain or damage to the body, such as lacerations, bruises or abrasions.
And while there is no precise legal definition of great bodily harm, it must be more serious or
grave than the lacerations, bruises, or abrasions that constitute bodily harm.

The State failed to prove great bodily harm beyond a reasonable doubt. The evidence
showed that defendant, while trying to evade a traffic stop, struck a police officer with his car.
The medical reports from the hospital showed that the officer was treated for abrasions on his
knees and discharged after a few hours. A photograph also showed that the officer had
abrasions on his right elbow. These injuries did not constitute great bodily harm.

The officer testified about injuries more severe than abrasions, stating that he had torn
ligaments in both knees and his right shoulder, and bone fragments in his right shoulder.
These injuries would likely constitute great bodily harm, but since his testimony was not



supported by the record, it could not form the basis for finding great bodily harm. The medical
reports did not reflect any of these injuries, and the officer testified on cross that he was not
diagnosed with these more serious injuries.

If the officer received a medical diagnosis showing more serious injuries than were
initially identified, then the State needed to offer scans, X-rays, medical reports, or medical
testimony to show that diagnosis. Where the question of causation is beyond the general
understanding of the public, the State must present expert evidence to support its theory of
causation.

Because the officer was treated and released from the hospital with only abrasions and
bruising, the cause of the more serious injuries he testified about would not be readily
apparent based on common knowledge and experience. Expert testimony was thus required
to show that the more serious injuries were caused by the blow from defendant’s car.

Additionally, while the officer was competent to testify about his physical condition
since the incident, he was not competent to testify about a medical diagnosis of torn ligaments
and bone fragments. Because the officer’s testimony was the only evidence of the more severe
injuries, and no medical evidence supported his testimony, the State failed to prove that the
officer suffered great bodily harm.

The conviction was reduced to simple battery and remanded for a new sentencing
hearing.

(Defendant was represented by Assistant Defender Kadie Weck, Chicago.)

People v. Sykes, 2012 IL App (4th) 111110 (No. 4-11-1110, 7/31/12)
1. Under the silent-witness theory, a videotape may be introduced as substantive

evidence so long as a proper foundation is laid. It is not necessary for a witness to testify to
the accuracy of the images depicted in the video so long as the accuracy of the process used to
produce the evidence is established. This is because the evidence is received as a so-called
silent witness and thus speaks for itself.

2. When a lay witness provides opinion testimony, the witness’s testimony in the form
of opinions or inferences is limited to those which are: (a) rationally based on the perception
of the witness; (b) helpful to a clear understanding of the witness’s testimony or the
determination of a fact in issue; and (c) not based on scientific, technical, or otherwise
specialized knowledge. 

Lay opinion testimony is not objectionable because it embraces an ultimate issue to be
decided by the trial of fact, but it should be excluded when it consists of inferences and
conclusions that can be drawn by the trier of fact.

3.Whether it is proper for a witness to narrate the contents of a video of which he has
no personal knowledge is a legal issue involving no exercise of discretion, fact finding, or
evaluation of credibility. Therefore, the issue is subject to de novo review.

4. A surveillance video that was of very poor quality and was difficult to watch was
admitted as substantive evidence and thus spoke for itself. A witness who had no personal
knowledge of the events at issue testified that the video depicted defendant removing money
from a cash register. This testimony invaded the province of the jury because the witness was
in no better position than the jury to determine what the video depicted.

(Defendant was represented by Assistant Defender John McCarthy, Springfield.)

People v. Thompson, 2014 IL App (5th) 120079 (No. 5-12-0079, 4/25/14)
1. A witness who did not personally observe the events in question may identify, as lay

opinion testimony, a defendant depicted in a video or photograph so long as the witness was



better able than the jury to make an identification. To determine whether such evidence is
admissible courts must find that: (1) the witness was familiar with defendant prior to the
offense; and (2) the testimony will aid the jury in resolving the issue of identification without
invading the duties of the trier of fact. Testimony will properly aid the jury and not invade its
duties where a defendant’s appearance has changed between the time of recording and the
date of trial, and/or the video or photograph is unclear and the testimony will help describe
or interpret the unclear depiction.

Here, four witnesses identified defendant as the person depicted in the surveillance
video and still photograph derived from the video. Each witness was familiar with defendant
prior to the offense. But there was no evidence defendant had changed his appearance prior
to trial, and none of the witnesses had a better perspective than the jury to interpret the
evidence.

 Although the still photograph was blurry, none of the witnesses who identified
defendant described any particular features or aspects of defendant that would have aided the
jury in interpreting the unclear depiction. The jury was able to compare both the video (which
presented a clear depiction) and the distilled image against defendant, who was present in
court, and there is no basis for concluding that the witnesses could make a more informed
assessment of who was depicted in the  surveillance evidence. The introduction of this
identification testimony was thus improper.

2. The identification testimony was also improper as police procedure evidence. The
consequential steps in a police investigation are generally relevant to explain the State’s case
to a jury. The State must be allowed to explain why a previously unidentified defendant
became a suspect. But here none of the identification testimony explained how defendant
became a suspect since he had already been identified before any of the police witnesses 
viewed the surveillance video. The identification testimony thus did not assist the jury in
understanding the steps of the investigation or how defendant became a suspect.

3. Even if this identification testimony had been admissible, the cumulative impact of
calling four witnesses to each offer their opinion of who was depicted in the surveillance video
would have run the risk of improperly supplanting the function of the jury. Even when
admissible, trial judges should limit the amount of such evidence. Here, the four
identifications “painted multiple layers of prejudice on the images presented to the jury.”

Given the singular role of surveillance evidence, a conviction obtained following the
introduction of cumulative identification testimony cannot be trusted. The cause was
remanded for a new trial.

(Defendant was represented by Assistant Defender Lawrence O’Neill, Mount Vernon.)

People v. Thompson, 2014 IL App (5th) 120079 (No. 5-12-0079, modified upon denial of
rehearing 11/18/14)

1. A witness who did not personally observe the events in question may identify, as lay
opinion testimony, a defendant depicted in a video or photograph so long as the witness was
better able than the jury to make an identification. To determine whether such evidence is
admissible courts must find that: (1) the witness was familiar with defendant prior to the
offense; and (2) the testimony will aid the jury in resolving the issue of identification without
invading the duties of the trier of fact. Testimony will properly aid the jury and not invade its
duties where a defendant’s appearance has changed between the time of recording and the
date of trial, and/or the video or photograph is unclear and the testimony will help describe
or interpret the unclear depiction.

Here, four witnesses identified defendant as the person depicted in the surveillance



video and still photograph derived from the video. Each witness was familiar with defendant
prior to the offense. But there was no evidence defendant had changed his appearance prior
to trial, and none of the witnesses had a better perspective than the jury to interpret the
evidence.

 Although the still photograph was blurry, none of the witnesses who identified
defendant described any particular features or aspects of defendant that would have aided the
jury in interpreting the unclear depiction. The jury was able to compare both the video (which
presented a clear depiction) and the distilled image against defendant, who was present in
court, and there is no basis for concluding that the witnesses could make a more informed
assessment of who was depicted in the surveillance evidence. The introduction of this
identification testimony was thus improper.

2. The identification testimony was also improper as police procedure evidence. The
consequential steps in a police investigation are generally relevant to explain the State’s case
to a jury. The State must be allowed to explain why a previously unidentified defendant
became a suspect. But here none of the identification testimony explained how defendant
became a suspect since he had already been identified before any of the police witnesses
viewed the surveillance video. The identification testimony thus did not assist the jury in
understanding the steps of the investigation or how defendant became a suspect.

3. Even if this identification testimony had been admissible, the cumulative impact of
calling four witnesses to each offer their opinion of who was depicted in the surveillance video
would have run the risk of improperly supplanting the function of the jury. Even when
admissible, trial judges should limit the amount of such evidence. Here, the four
identifications “painted multiple layers of prejudice on the images presented to the jury.”

Given the singular role of surveillance evidence, a conviction obtained following the
introduction of cumulative identification testimony cannot be trusted. The cause was
remanded for a new trial.

(Defendant was represented by Assistant Defender Lawrence O’Neill, Mount Vernon.)
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§19-23(b)
Opinions of Expert Witnesses

People v. Becker, 239 Ill.2d 215, 940 N.E.2d 11311 (2010)  
When determining the admissibility of expert testimony, a trial judge should balance

the probative value of the testimony against its prejudicial effect.  In the exercise of his or her
discretion, the trial judge should carefully consider the necessity and relevance of the expert
testimony in light of the facts of the case before admitting it for the jury’s consideration. 
Expert testimony is only necessary when the subject is both particularly within the witness’s
experience and qualifications and beyond that of the average juror’s, and when it will aid the
jury in reaching its decision.

In a prosecution of defendant for predatory criminal sexual assault and criminal sexual
assault of his three-year-old daughter, the defense sought to introduce the testimony of an
expert who reviewed the out-of-court statements of the child and reached the conclusion that
the techniques employed to interview the child adversely affected the accuracy of the child’s
statements.  The expert did not interview the child herself because in her opinion “[t]here’s
no clean evidence left to get.”



 The Supreme Court found that the trial court did not abuse its discretion in excluding
the testimony of the defense expert.  One basis for exclusion of the expert testimony was that
its admission would violate the rule that it is generally improper to ask one witness to
comment on the credibility of another.  The expert’s testimony would constitute direct, adverse
comment on the credibility of the child. Its practical effect would be to advise the jury to
disregard not only the out-of-court statements of the child, but the child’s in-court testimony
as well.

A separate and independent basis for exclusion of the expert’s testimony was that her
testimony was not beyond the ken of the average juror.  It is a matter of common
understanding that children are subject to suggestion, that they often answer in a way that
they believe will please adults, and that they are inclined to integrate fictional notions with
reality.  Defendant could, and did, apprise the jury of the circumstances surrounding the
child’s statements and these principles through examination of the witnesses and summation
to the jury.  Therefore, the expert’s testimony had limited probative value and was
unnecessary.  This limited value was outweighed by the prejudice that the expert would have
interjected into the trial by commenting directly and extensively on the credibility of the child
witness and informing the jurors that her testimony should be disregarded.

People v. Lovejoy, 235 Ill.2d 97, 919 N.E.2d 843 (2009) 
1. The decision to qualify an expert rests in the sound discretion of the trial, whose

decision will be reversed only where it was so arbitrary, fanciful or unreasonable that no
reasonable person would have taken the same view. A person is permitted to testify as an
expert where his or her experience and qualifications afford knowledge that is not common to
the average layperson and which will assist the jury in evaluating the evidence and reaching
a conclusion. An expert is not required to meet any precise requirements regarding experience,
education, scientific study, or training. 

The trial court did not abuse its discretion by accepting a forensic scientist as an expert
in the field of fabric pattern impressions. Although the witness had participated in only two
weeks of training in this area some ten years prior to trial and had not been qualified as an
expert in this field before the instant trial, he had extensive experience comparing other,
analogous types of impressions and possessed knowledge of the process by which impressions
are left on objects. Furthermore, such knowledge was not common to the average layperson
and was helpful to the jury. 

2. Other crimes evidence is admissible if relevant for any purpose other than to show
the defendant’s propensity to commit crimes. Other crimes evidence can be admissible to show
motive to commit the crime charged, so long as the probative value of the evidence is not
outweighed by the prejudicial effect. 

Where the defendant was charged with the first degree murder of his stepdaughter, the
trial court properly admitted, as evidence of motive, the stepdaughter’s allegations that the
defendant had sexually assaulted her. The court noted that the trial court weighed the
probative value and prejudicial effect of such evidence, limited the testimony that was
admitted, and gave a limiting instruction. 

Admission of such evidence did not violate the right to confrontation under Crawford
v. Washington, which holds that testimonial hearsay is inadmissible unless the witness is
unavailable for trial and there was a prior opportunity for cross-examination. The statements
fell outside the Crawford rule because they were admitted not to prove the truth of the
matter asserted – that the defendant had assaulted the decedent – but to prove a possible
motive for the murder. 



3. Nor was Crawford violated where a medical examiner was allowed to testify
concerning the results of toxicology testing done by an outside laboratory, where the examiner
did not know the identity of the person who performed the testing or whether the equipment
was in proper operating condition. 

Under Illinois law, experts may both consider medical and psychological records
commonly relied upon by members of their profession and testify about the contents of those
records at trial. Because the medical examiner testified that it was common practice to rely
on toxicological reports prepared by an outside laboratory when drawing conclusions related
to the cause of death, and testified that he was trained to interpret such test results, those
results were admissible. The court also noted that the statements were not admitted for the
truth of the matter asserted – that the decedent had specified levels of substances in her blood
– but to explain the expert’s opinion concerning cause of death.

(Defendant was represented by Assistant Defender Kim Fawcett, Supreme Court Unit.)

People v. Williams, 238 Ill.2d 125, 939 N.E.2d 268 (2010) 
At defendant’s sexual assault trial, a State Police scientist testified that she compared

defendant’s DNA profile with a profile developed from evidence at the crime scene, and
concluded that the samples matched. The crime scene profile was developed not by the ISP lab,
but by Cellmark, a private company. 

1. The court found that the State was not required to show that the Cellmark profile
was reliable by producing evidence that the Cellmark equipment was operating properly at
the time of the testing. Under Wilson v. Clark, 84 Ill. 2d 186, 417 N.E.2d 1382 (1981), an
expert may base an opinion on facts that are typically relied upon by experts in the field, even
where those facts are not in evidence. However, the facts underlying an expert opinion may
be introduced to explain the opinion, and the opposing party may choose to elicit those facts
when cross-examining the expert. 

Here, the witness used her independent expertise to evaluate evidence (including the
Cellmark report) of a type generally relied upon by forensic experts in forming opinions.
Because the relevant evidence was the expert’s opinion, not the Cellmark report, testimony
concerning the reliability of Cellmark’s equipment was not required. 

The court also noted the witness’s testimony that: (1) Cellmark is an accredited lab and
required to comply with certain protocols, (2) there was no indication of a problem in the chain
of custody, and (3) there did not appear to have been any degradation of the crime scene
samples before Cellmark was able to develop the profile.

2. Under Crawford v. Washington, 541 U.S. 36 (2004), admission of “testimonial”
hearsay violates the Confrontation Clause unless the declarant is unavailable and the defense
had a prior opportunity to cross-examine. Crawford applies only if the evidence in question
is hearsay, however. 

The court found that the Cellmark report was not hearsay, because it was used to
explain the basis of an expert opinion rather than to prove the truth of the matter asserted.
Therefore, Crawford did not apply.

The court distinguished this case from Melendez-Diaz v. Massachusetts, 174 L. Ed.
2d 314, 129 S. Ct. 2527 (2009), in which the prosecution introduced analysts’ affidavits at a
cocaine trafficking trial to provide prima facie evidence of the seized substance’s composition,
quality and weight. The U.S. Supreme Court held that the affidavits were “testimonial”
evidence, and that Crawford therefore applied.

Here, by contrast, the expert used her own skill and expertise to analyze evidence,
including the Cellmark report, and arrive at an independent opinion that defendant’s DNA



profile matched the profile developed from the crime scene. By contrast, the affidavits in
Melendez-Diaz were evidence of the defendant’s guilt, and were thus “categorically different”
from the Cellmark report at issue here. 

(Defendant was represented by Assistant Defender Brian Carroll, Chicago.)  

People v. Atherton, 406 Ill.App.3d 598, 940 N.E.2d 775 (2d Dist. 2010) 
In a prosecution for predatory criminal sexual assault, a child welfare supervisor who

worked for a private social services agency testified to the characteristics of child-sexual-
abuse-accommodation syndrome that are often observed in children who have been sexually
abused.  The Appellate Court addressed three issues related to the admissibility of that
evidence. 

1. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), requires that the methodology
or scientific principle upon which an expert opinion is based be sufficiently established to have
gained general acceptance in its particular field. Frye is the test for admissibility of scientific
evidence in Illinois.  A court may determine the general acceptance of a methodology or
principle by holding a Frye hearing, or by taking judicial notice of unequivocal and undisputed
prior judicial decisions or technical writings on the subject.  Relying exclusively on prior
judicial decisions to establish general scientific acceptance can be a hollow ritual, however, if
the underlying issue of scientific acceptance has not been adequately litigated.  A reviewing
court can conduct a Frye hearing as well as a trial court because under the Frye standard,
a court does not determine the validity of a particular scientific technique, only whether there
is a general consensus in the relevant scientific community regarding the reliability of the
technique.

A Frye hearing on the admissibility of evidence of child-sexual-abuse-accommodation
syndrome was not necessary.  In People v. Nelson, 203 Ill.App.3d 1038, 561 N.E.2d 439 (5th
Dist. 1990), the court considered numerous scholarly articles on the syndrome and concluded
that it was generally accepted in the psychological community that children who have been
sexually abused behave differently than those who have not been abused.  As this is exactly
the underlying basis of the syndrome, the Nelson decision supported the determination that
evidence pertaining to the syndrome was generally accepted.

2. The adequacy of the qualifications of an expert witness is a matter within the sound
discretion of the trial court.  Expertise is not measured by a given level of academic
qualification, but by whether the proposed expert has knowledge and experience beyond that
of the average citizen that would assist the jury in evaluating the evidence.  It does not matter
whether the expert acquired specialized knowledge through education, training, experience,
or a combination of each.

The trial court did not abuse its discretion in allowing a child welfare supervisor to
testify as an expert regarding child-sexual-abuse-accommodation syndrome, even though she
was not a psychologist or expert in the field of psychology.  The witness worked with staff
members who worked with sexually-abused children.  She had a bachelor’s degree in law
enforcement, a master’s degree in human and family resources, and was studying for a
doctorate in education.  She had worked with victims and offenders as a sexual abuse
therapist, and dealt with emotionally disturbed, neglected, and abused adolescents as a child
care worker.  She was familiar with child-sexual-abuse-accommodation syndrome through
reading articles on the subject and her work with children.

3. Evidence is admissible when it is relevant to an issue in dispute and its probative
value is not substantially outweighed by its prejudicial effect.  Evidence is considered relevant
when it has any tendency to make the existence of any fact that is of consequence to the



determination of an action more or less probable than it would be without the evidence.
Testimony regarding child-sexual-abuse-accommodation syndrome was relevant.  Few

jurors have sufficient familiarity with child sexual abuse to understand the dynamics of a
sexually-abusive relationship.  The defense attacked the credibility of the child witness by
introducing evidence of her delayed reporting and inconsistencies in her testimony.  The
syndrome evidence aided the trier of fact in weighing that evidence.

(Defendant was represented by Assistant Defender Colleen Morgan, Springfield.)

People v. Cook, 2014 IL App (1st) 113079 (No. 1-11-3079, 5/8/14)
Under the general acceptance test of Frye v. United States, 293 F. 1013 (D.C. 1923),

scientific evidence is admissible only if the methodology or scientific principle upon which the
opinion is based is sufficiently established to have gained general acceptance in its particular
field. The trial court may determine if the scientific principle or methodology meets the
general acceptance test by: (1) conducting a Frye hearing; or (2) taking judicial notice of
unequivocal and undisputed prior judicial decisions or technical writings that address the
issue. The focus of the Frye test is on the underlying methodology that led to the opinion, not
on the opinion itself.

Defendant argued that at his trial for involuntary manslaughter arising from the death
of his four-month-old son, the trial court erroneously took judicial notice of the general
acceptance of shaken baby syndrome (SBS) as a medical diagnosis because no Frye hearing
has been held in Illinois to determine if an SBS diagnosis has gained general acceptance. The
Appellate Court rejected this argument, holding that the State’s expert testimony about SBS
was not subject to the Frye standard because SBS it is a conclusion reached through
observations and medical training and not a methodology.

The State’s experts were physicians who testified that based on their observations, the
injuries that caused death resulted from blunt trauma which exerted severe forces on the
brain and were consistent with SBS. These opinions were based on an application of medical
training to their observations. Defendant did not challenge the medical methodology relied
upon to reach the experts’ conclusions; instead defendant challenged the conclusions
themselves.

Because the expert testimony was based on the witnesses’ medical knowledge and
experience and not on a theory of SBS or any other novel scientific theory, no Frye hearing
was required.

(Defendant was represented by Assistant Defender Brett Zeeb, Chicago.)

People v. Johnson, 394 Ill.App.3d 1027, 915 N.E.2d 845 (1st Dist. 2009)
1. The court reiterated precedent that Crawford v. Washington is not violated where

an expert who did not perform DNA analysis testifies about the test results as part of
explaining her expert opinion. (See People v. Williams, 385 Ill.App.3d 359, 895 N.E.2d 961
(1st Dist. 2008) (leave to appeal granted 1/28/09 as No. 107550 and People v. Johnson, 389
Ill.App.3d 618, 906 N.E.2d 70 (1st Dist. 2009)). 

2. The court rejected the argument that the State failed to establish a proper
foundation for admission of the DNA profile where there was no evidence that the equipment
used to prepare the profile was adequately calibrated and functioning properly. Under Wilson
v. Clark, 84 Ill.2d 186, 417 N.E.2d 1322 (1981), an expert is allowed to give his opinion based
on matters that are not in evidence, if such matters are reasonably relied upon the experts in
the particular field. Where expert testimony is based on an electronic or mechanical device,
however, the expert must provide some foundational proof that the device was functioning



properly at the time it was used. 
Because the expert testified that she had worked as laboratory director at the facility

which performed the DNA analysis, described extensively the laboratory’s accreditations and
the review required to obtain such accreditations, and stated that the file indicated specific
notations which showed that proper procedures for DNA analysis had been followed, her
testimony provided a sufficient foundation of the procedures and specifications on which her
expert opinion could reasonably be based. 

(Defendant was represented by Assistant Defender Brian Koch, Chicago.) 

People v. Johnson, 406 Ill.App.3d 114, 940 N.E.2d 264 (1st Dist. 2010) 
A DNA analyst, who worked as the laboratory director for Cellmark, testified  to the

lab process performed to create a DNA profile from a swab recovered from the scene of the
crime, based on her review of notes and documentation in the lab folder. She testified that
Cellmark was an accredited laboratory and proper procedures were followed with the
appropriate control tests. An Illinois State Police forensic scientist then compared the profile
prepared from the swab by Cellmark to the DNA profile obtained from a buccal swab taken
from the defendant, and concluded that the profiles matched to a reasonable degree of
scientific certainty.

1. Relying on People v. Williams, 238 Ill.2d 125, ___ N.E.2d ___, 2010 WL 2780344
(2010), the court concluded that the Cellmark analyst’s testimony did not constitute
testimonial hearsay because it was not offered for its truth but only as a basis for the experts’
opinions that proper procedures were followed in the analysis and that the profiles matched. 
As in Williams, the court concluded that  Melendez-Diaz v. Massachusetts, 557 U.S. ___,
129 S.Ct. 2527 (2009), is distinguishable because the Cellmark witness presented more than
a bare-bones statement about the procedures employed at Cellmark.

2. As in Williams, the testimony of the Cellmark witness was not inadmissible on the
ground that the State failed to prove that the Cellmark equipment was functioning properly
at the time that the tests were performed.  The Cellmark witness was the laboratory director
and testified about Cellmark’s accreditation and procedures.  Any challenge to her testimony
went to its weight, rather than its admissibility.

(Defendant was represented by Assistant Defender Brian Koch, Chicago.)

People v. Jones, 2015 IL App (1st) 121016 (No. 1-12-1016, mod. op. 4/22/15)
1. Expert testimony is admissible if the witness is qualified, a foundation is established

to show the basis for the expert’s opinions, and the testimony will assist the trier of fact in
understanding the evidence. An adequate foundation includes the requirement that the
proponent show that the expert’s testimony is based on reliable information of the type
reasonably relied upon by experts in the particular field. The court concluded that whether or
not firearm/toolmark analysis is a “hard” or “strict” science, Illinois courts have recognized
“that the facts relied upon by experts in toolmark and firearm comparison are of a type
reasonably relied upon by experts in the field in order to establish a proper foundation.”

2. Here, there was an insufficient evidentiary foundation to admit an expert’s opinion
that a bullet had been fired from defendant’s weapon. The expert testified that he compared
test bullets fired from defendant’s handgun with the bullet obtained from the decedent’s body
and concluded that there was sufficient “agreement” to conclude that all of the bullets had
been fired from the same weapon. However, the witness conceded that the State Police Crime
Lab does not use any specific standard to determine when bullets markings match, but instead
relies on an “overall pattern based on class and individual characteristics.” The witness stated



there is no “set number of how many lines” that are required for a match and that not all of
the “striations . . . have to line up” in order for there to be a match.

Noting that the expert “gave no reason at all to support his expert opinion that there
was sufficient agreement and a match between the bullet recovered by the victim and
defendant's gun,” the court held that the evidentiary foundation was insufficient. The court
noted that the expert gave no testimony concerning any individual characteristics of either the
firearm or the bullet. In addition, where there is no evidence to explain how an expert reached
an opinion, the defense is deprived of any meaningful opportunity to challenge the expert’s
findings on cross-examination.

3. The admission of the improper expert testimony was not harmless beyond a
reasonable doubt where there were no eyewitnesses, defendant’s statements to police were
consistent with his innocence, and the expert testimony placed the murder weapon in
defendant’s hands. “Other than perhaps DNA evidence, we can think of no evidence more
prejudicial than evidence literally placing the murder weapon in a defendant's hands.”

Defendant’s conviction for first degree murder was reversed and the cause remanded
for a new trial.

People v. Leach, 391 Ill.App.3d 161, 908 N.E.2d 120 (1st Dist. 2009) 
1. Under Crawford v. Washington, “testimonial” hearsay may be admitted at trial

only if the declarant is unavailable and the defendant had a prior opportunity for cross-
examination.

2. The medical examiner’s records concerning an autopsy are not “testimonial” hearsay,
and therefore are not subject to Crawford. Among the types of records deemed by Crawford
to be “historically nontestimonial” are business records, which are similar to the type of
records prepared during an autopsy. In addition, there is a “public records” hearsay exception
for records required or authorized to be maintained by a public officer, and records of the
medical examiner are a species of “public documents” which are subject to a statutory hearsay
exception under 725 ILCS 5/115-5.1.

Because autopsy records are non-testimonial, defendant’s right to confrontation was
not violated when an expert witness gave an opinion of the cause of death based on autopsy
records compiled by a retired pathologist. In the course of its holding, the court noted that the
medical examiner’s office is not a law enforcement agency, but an agency empowered to
investigate deaths and perform autopsies in a number of situations, only one of which concerns
the possibility that a death resulted from a criminal act.

3. In addition, autopsy records are the type of record normally used by experts to form
the basis of an opinion. Thus, autopsy records are admissible under Wilson v. Clark, 84 Ill.2d
186, 417 N.E.2d 1322 (1981), which holds that an expert may base an expert opinion on facts
that are not in evidence if the facts are of a type reasonably relied upon by experts in the field.
Under Clark, an expert may testify concerning the findings of non-testifying experts.  

People v. Leach, 405 Ill.App.3d 297, 939 N.E.2d 537 (1st Dist. 2010) 
1. Under Crawford v. Washington, “testimonial” hearsay may be admitted at trial

only if the declarant is unavailable and the defendant had a prior opportunity for cross-
examination.  Although Crawford did not definitively define the term “testimonial,” it did
note that certain records are historically deemed to be nontestimonial, including records
prepared in the normal course of business. Because such records are routinely prepared and
relied upon for the conduct of business, they are unlikely to be falsified.

Similarly, Illinois law recognizes a “public records” hearsay exception for records



required or authorized to be maintained by a public officer and evincing matters properly
required to be noted and maintained. Medical examiner records are a type of “public
document,” and are generally admissible. Furthermore, autopsy records are specifically
admitted under the statutory hearsay exception adopted in 725 ILCS 5/115-5.1. 

Because autopsy records are nontestimonial, Crawford does not apply to their
admission. Thus, Crawford was not violated at a murder trial when an expert witness
testified concerning the contents of the records of an autopsy that had been performed by a
pathologist who had retired by the time of trial. 

In the course of its holding, the court noted that the medical examiner’s office is not a
law enforcement agency, but an agency empowered to investigate deaths and perform
autopsies in a number of situations, only one of which concerns the possibility that a death
resulted from a criminal act. 

2. Even if the autopsy records were testimonial, they would have been admissible
because they were offered for a purpose other than to prove the truth of the matter asserted.
Crawford holds only that the confrontation clause bars testimonial hearsay which is offered
to prove the truth of the matter asserted. (People v. Williams, ___ Ill.2d ___, ___ N.E.2d ___
(2010) (No. 107550, 7/15/10). 

Here, the testifying expert relied on the autopsy reports in reaching her own expert
opinion concerning the cause of death, and testified about those records to explain her own
opinion. Because the records were not offered for the truth of the matters asserted, Crawford
did not apply. 

3. The court also noted that the expert’s testimony about the autopsy records was
admissible under Wilson v. Clark, 84 Ill.2d 186, 417 N.E.2d 1322 (1981).  Under  Wilson, an
expert may base her expert opinion on records of a type reasonably relied upon by experts in
the field, and may testify concerning those records in order to explain that opinion. 

(Defendant was represented by Assistant Defender Maya Szilak, Chicago.)

People v. Lerma, 2014 IL App (1st) 121880 (No. 1-12-1880, 9/8/14)
1. A witness may testify as an expert if his experience and qualifications give him

knowledge which is not common to lay persons, and his testimony would aid the trier of fact.
Expert testimony addressing matters of common knowledge is not admissible unless the
subject is difficult to understand and explain. In deciding whether expert testimony is
admissible, the trial court should balance the probative value of the evidence against its
prejudicial effect, and it must carefully consider and scrutinize the proffered testimony in light
of the facts of each case. The trial court has broad discretion in determining the admissibility
of expert testimony and its decision is reviewed for an abuse of discretion.

2. Defendant attempted to have an expert testify about eyewitness identifications. The
trial court denied the request on the basis that this case involved an identification by a witness
who knew defendant. The court believed that under those circumstances an expert’s testimony
would not be helpful because “it is a fact” that people are less likely to misidentify someone
they know, and it would not require an expert to explain this fact to the jury. The court also
feared that the expert’s testimony would be prejudicial by generating a referendum of the
accuracy of eyewitness testimony generally, and possibly providing an opinion on the
credibility of the eyewitness in this case.

Defendant obtained another expert who would have directly addressed the trial court’s
concerns. The second expert would specifically testify that under certain circumstances even
identifications by acquaintances can be inaccurate. The expert also stressed that he would not
issue judgements about the accuracy of any particular witness’s identification or about the



ultimate question of defendant’s guilt. The trial court again denied defendant’s request,
referring to its earlier decision.

3. The Appellate Court held that the trial court by relying on its prior ruling failed to
carefully consider or scrutinize the second expert’s testimony, which directly contradicted the
court’s prior finding that it is common knowledge that an eyewitness is less likely to
misidentify an acquaintance. The trial court thus failed to conduct a meaningful inquiry into
the proposed testimony.

The trial court also abused its discretion by relying on its personal belief that
“everybody knows” identifications by acquaintances are less likely to be inaccurate. The second
expert directly contradicted this belief by concluding that it is not necessarily true that
acquaintance identifications are accurate. The trial court also exercised improper judicial
protectionism for the State by fearing that the expert would voice his opinion on the credibility
of witnesses when the second expert specifically stated he would not do this.”

Since the eyewitness identification was central to the State’s case, the improper
exclusion of expert testimony could have contributed to defendant’s conviction and thus was
reversible error. The conviction was reversed and remanded for a new trial.

(Defendant was represented by Assistant Defender Linda Olthoff, Chicago.)

People v. Morris, 2013 IL App (1st) 110413 (No. 1-11-0413, 11/15/13)
Before his trial for first degree murder, defendant successfully moved for suppression

of a video statement which he made following his arrest. The suppression was based on a
violation of Miranda. There was no allegation that the statement was involuntary. 

In the suppressed confession, defendant admitted throwing a metal pole or dumbbell
at the decedent. In addition, an eyewitness testified that he saw defendant throw the
dumbbell, and a search of defendant’s car after the offense disclosed a dumbbell. 

The defendant filed a motion in limine asking that the trial court prohibit the State
from introducing evidence of the confession as impeachment. Defense counsel stated that
defendant would not testify, but that the defense would call as expert witnesses medical
personnel who treated defendant at the Cook County Jail. The expert witnesses would testify
that they diagnosed defendant with “Hill-Sachs deformity,” a shoulder condition that would
have prevented defendant from throwing the dumbbell. 

The trial court denied the motion in limine. Although defense counsel represented in
an offer of proof that the experts would testify that they based their diagnosis on physical
observations of defendant and examination of x-rays rather than by relying on defendant’s
statements, the trial court ruled that the State could use the suppressed confession to impeach
the experts concerning defendant’s physical ability to throw a dumbbell. After the motion in
limine was denied, the defendant elected not to call the experts to testify. 

On appeal, defendant argued that the trial court erred by ruling that defendant’s
suppressed confession could be used to impeach expert defense witnesses concerning their
diagnoses of defendant and their opinions of his ability to throw a dumbbell. 

1. The court rejected the State’s argument that the issue was not properly before the
court because the defendant failed to call the experts after his motion in limine was denied.
Under Luce v. U.S., 469 U.S. 38 (1984) and its progeny, a defendant who fails to testify
waives any issue concerning the denial of a motion in limine to bar use of his prior convictions
as impeachment. 

The court concluded that Luce does not apply here. First, the trial court made a
definitive ruling that the expert witnesses could be impeached with defendant’s statements,
and the State made clear that it would impeach the experts if they testified. Second, the ruling



did not turn on factual considerations, but involved a legal issue - whether an expert witness’s
testimony may be impeached with a defendant’s suppressed statement. Third, the record was
sufficient to permit the court to consider the issue. Under these circumstances, the issue was
properly before the court although defendant did not call the experts to testify. 

2. On the merits, the court concluded that the trial court abused its discretion by
denying the motion in limine. An abuse of discretion occurs when the trial court’s decision is
arbitrary, fanciful, unreasonable, or would not be adopted by any reasonable person. 

Under the exclusionary rule, evidence seized in violation of a defendant’s constitutional
rights is generally inadmissible at trial. However, an exception to the exclusionary rule
permits the admission of illegally obtained evidence for the limited purpose of impeaching the
credibility of the defendant’s testimony at trial. 

In James v. Illinois, 493 U.S. 307 (1990), the U.S. Supreme Court declined to extend
this exception to permit use of a defendant’s suppressed statement to impeach the testimony
of witnesses other than the defendant, finding that such use would not promote the truth-
seeking function of a criminal trial and would significantly undermine the deterrent effect of
the exclusionary rule. The James court also noted that the threat of being prosecuted for
perjury is sufficient to deter false testimony by a witness who is not the accused, and that
impeachment with a third party’s statement is unnecessary. Furthermore, allowing
impeachment of witnesses other than the accused with a suppressed statement might chill
some defendants from presenting a defense through the testimony of others. 

3. However, the court concluded that the error was harmless beyond a reasonable doubt
because the defendant’s offer of proof was weak, counsel never outlined exactly what the
experts’ opinions would be, and defendant was tried on an accountability theory under which
he need not have thrown the dumbbell in order to be convicted. In addition, whether defendant
threw the dumbbell was at best a minor part of the State’s case, and three eyewitnesses
identified defendant as participating in the offense. Under these circumstances, defendant
would have been found guilty beyond a reasonable doubt even had the medical experts
testified that he was unable to throw the dumbbell. 

(Defendant was represented by Assistant Defender Bryon Reina, Chicago.)

People v. Starks, 2014 IL App (1st) 121169 (No. 1-12-1169, 6/4/14)
At defendant’s trial for first degree murder, a police officer testified that while she and

other officers were investigating an unrelated case at an apartment building, they observed
defendant exit the back of the building and run through an alley while wearing a t-shirt and
no shoes. When the officer stopped defendant and learned his name, she realized that he was
the subject of an investigative alert.

A second officer testified that as part of the unrelated investigation, he entered an
apartment where the door was ajar. He observed three handguns on the kitchen counter. One
of the handguns was subsequently determined to have been the weapon used in the shooting
with which defendant was charged.

DNA analysis revealed that the weapon used in the shooting contained the mixed DNA
profiles of at least three people and that defendant could not be excluded as the primary
contributor of the DNA. The shooting had occurred two months before the weapon was seized
from the apartment.

1. The Appellate Court held that the trial judge erred by admitting evidence of weapons
that were found in the apartment but which were not shown to have any connection to the
offense. Evidence is generally admissible if it is relevant, but even relevant evidence may be
excluded if its probative value is substantially outweighed by the danger of unfair prejudice.



Evidence is relevant if it has any tendency to make any fact of consequence to the action more
or less probable than it would be without the evidence.

A weapon found in the defendant’s possession is generally inadmissible unless it has
some connection to the crime charged. For a weapon to be admitted, there must be evidence
to connect it to both the defendant and the crime. Evidence that the weapon is suitable for
commission of the crime satisfies the second element.

Here, it was error to admit the weapons because there was no evidence to connect them
to the defendant. Not only was there no evidence to show that defendant possessed the
weapons, there was no evidence to connect him to the apartment where the weapons were
found. Defendant was stopped because, while police were investigating an unrelated offense,
they saw him running barefoot through the alley. He was not seen leaving the apartment
where the weapons were found, and there was no evidence to connect him to either the
apartment or the two weapons that were not suitable for committing the offense. Under these
circumstances, those weapons were irrelevant and should not have been admitted.

2. Because the evidence was closely balanced, admission of the weapons constituted
error under the first prong of the plain-error doctrine. Even viewed most favorably to the
State, the DNA evidence concerning the weapon merely established that defendant could not
be excluded as one of three DNA contributors. The weapon which contained DNA was found
some two months after the offense. The evidence against defendant consisted primarily of the
testimony of three eyewitnesses who provided inconsistent accounts and only one of whom
identified defendant in both the photo array and the physical lineup.

In addition, the State emphasized the erroneously admitted evidence in closing
argument. Finally, the trial court’s remarks at sentencing demonstrated the prejudice
resulting from the erroneously admitted evidence. Under these circumstances, the
introduction of weapons which had no connection to the defendant or to the offense constituted
plain error.

3. The court noted that numerous studies have indicated that there is significant
potential for error in eyewitness identifications and that jurors have misconceptions about the
reliability of eyewitness testimony. In addition, whether trial courts should admit expert
testimony on the reliability of eyewitness identification is a rapidly evolving area of the law.

Although the trial court has broad discretion in determining the admissibility of expert
testimony, the record showed that the judge rejected the motion without considering the
relevance of the evidence in light of the facts of this case. Because the conviction was being
reversed on other grounds, the court directed the trial court to give serious consideration to
defendant’s request to present expert testimony on eyewitness identification.

Defendant’s conviction was reversed and the cause remanded for a new trial.
(Defendant was represented by Assistant Defender Pamela Rubeo, Chicago.)

People v. Wright, 2012 IL App (1st) 073106 (Nos. 1-07-3106 & 1-07-3464 (cons.), 3/30/12)
Rule 705 of the Illinois Rules of Evidence, which codified existing law, permits an

expert to give an opinion without divulging the basis for it. Rule 705 shifts the burden to the
opposing party to elicit and explore the underlying facts or data on cross-examination. An
unnecessary curtailment of cross-examination undercuts the burden-shifting scheme embodied
in Rule 705.

Rule 703 provides that even if facts or data are not admissible in evidence, the expert
may be asked to offer an opinion based on them, if they are disclosed at or before trial and if
they are of a type reasonably relied on by experts in the particular field in forming opinions
or inferences upon the subject.



The State’s witness was qualified as an expert in the field of forensic DNA analysis and
testified that there was a nine-loci match between defendant’s DNA profile and a male DNA
profile derived from the complainant’s rectal swab, and that he had not seen a nine-loci match
result in an exclusion upon comparison of further loci. This evidence was the primary evidence
of defendant’s guilt. The court then blocked the defense from asking any questions about a
forensic DNA study from Arizona that the defense had provided the witness prior to trial that
found 120 nine-loci matches in that state’s database of over 65,000 offenders.

Cross-examination regarding the Arizona study was relevant to the jury’s
determination of the weight to be given to the expert’s testimony regarding the statistical
probability of the nine-loci match by showing that such matches were not uncommon. Even
if the Arizona study was not independently admissible at trial, the expert could have been
cross-examined about it. The defense was denied the opportunity to ask the expert whether
the study was the type of data usually relied on by experts in his field.  As this ruling limited
the ability of the defense to expose potential errors or discrepancies in the crucial DNA test
results, it was an abuse of the court’s discretion and not harmless.

(Defendant was represented by Assistant Defender Scott Main, Chicago.)

Top

§19-24
Other Crimes Evidence

§19-24(a) 
General Rules

People v. Dabbs, 239 Ill.2d 277, 940 N.E.2d 1088 (2010) 
725 ILCS 5/115-7.4 provides that in prosecutions for domestic violence, evidence that

the defendant committed other offenses of domestic violence may be admitted on any matter
for which it is relevant. In determining whether to admit such evidence, the trial court must
weigh the probative value of the evidence against any undue prejudice, considering such
factors as the proximity in time between the offenses, the degree of factual similarity between
the offenses, and any other relevant facts and circumstances. 

The Supreme Court rejected defendant’s argument that §115-7.4 violates due process. 
1. Generally, evidence of other crimes may be admitted if relevant for any purpose other

than to show a defendant’s propensity to commit crimes. However, such evidence will not be
admitted if its prejudicial effect substantially outweighs its probative value. The rationale for
the exclusion of other crimes evidence is not that it is irrelevant, but that it is likely to
prejudice the jury. 

Section 115-7.4 abrogates the common law rule and authorizes a trial court, in its
discretion, to admit other crimes evidence in domestic violence prosecutions even on the issue
of propensity to commit domestic violence offenses. 

2. The court rejected the argument that under §115-7.4, such evidence must be
admitted without regard to its relevance or prejudice. Because §115-7.4 abrogates a common
law rule of evidence, it is to be interpreted most narrowly in favor of those against whom it is
directed. The court concluded that §115-7.4 retains the common law requirement that such
evidence is admissible only if it is relevant and only if the probative value is not substantially
outweighed by the risk of undue prejudice. 

3. The court rejected the argument that §115-7.4 violates due process. In the course of



its holding, the court noted that the exclusion of other crimes evidence to show propensity is
based on a common law rule, and not a rule of constitutional magnitude. 

Where a statute does not affect a fundamental constitutional right, the rational basis
test is used to determine whether substantive due process is violated. Thus, the statute will
be upheld so long as it bears a rational relationship to a legitimate State interest and is not
arbitrary or unreasonable. 

The court concluded that §115-7.4 serves the legitimate State interest of permitting the
prosecution of recidivist domestic violence offenders. The court found that domestic violence
frequently involves victims who are vulnerable and reluctant to testify, and that a domestic
abuser is frequently “adept at presenting himself as a calm and reasonable person and his
victim as hysterical or mentally ill.” Because the admission of evidence of prior, similar
offenses might persuade a trier of fact that the present victim is worthy of belief because her
experience is corroborated, §115-7.4 is rationally related to the interest of allowing the
effective prosecution of domestic abuse. 

4. The court found that the defendant abandoned an equal protection claim which he
raised in the petition for leave to appeal but failed to argue in the opening or reply brief or at
oral argument. 

(Defendant was represented by Assistant Defender Michelle Zalisko, Mt. Vernon.) 

People v. Pikes, 2013 IL 115171 (No. 115171, 11/21/13)
1. Evidence is generally admissible if it is relevant. Relevant evidence is any evidence

having any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without the
evidence. Even relevant evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice. 

The rule that evidence of the commission of other crimes by the accused is inadmissible
for the purpose of showing a propensity to commit crimes is an aspect of the rule that the
prosecution may not introduce evidence of a character trait of the accused. The concern is not
that such evidence is lacking in probative value, but that it may over persuade the jury, which
might convict the accused because it believes he is a bad person.

The concerns underlying the admission of other-crime evidence are not present when
the uncharged crime was not committed by the defendant. There is no danger that the jury
will convict the defendant because it believes he has a propensity to commit crimes. The
admissibility of such evidence is analyzed under ordinary principles of relevance, not according
to rules governing the admission of other-crime evidence.

2. Defendant was charged with a murder that allegedly arose out of a conflict between
two gangs. The feud began with the shooting of a member of defendant’s gang. Then on the day
prior to the murder, a rival gang member rode a scooter into the territory of defendant’s gang.
When Donegan, a member of defendant’s gang, shot at the person on the scooter, he was
struck by a car containing other rival gang members that was following the scooter. Donegan
then recruited defendant to assist him in exacting revenge by committing a drive-by shooting,
which led to the murder for which defendant was convicted.

The Appellate Court reversed the conviction, finding that evidence of the scooter
shooting was improperly admitted as other-crime evidence where there was no evidence
connecting defendant to that incident.

3. The Illinois Supreme Court reversed the Appellate Court. Because it is undisputed
that defendant was not involved in the scooter shooting, the scooter shooting is not evidence
of another crime for purposes of evaluating its admissibility. The scooter incident was relevant



to show defendant’s motive for the subsequent murder. The fact that defendant may have had
a secondary motive, the rival gang’s shooting of defendant’s fellow gang member, did not mean
that he was not also motivated to retaliate for the scooter incident.

The defendant was not prejudiced by a jury instruction that directed the jury to
determine whether defendant was involved in conduct other than that charged in the
indictment. There was evidence at trial that at the time of the murder defendant and Donegan
drove a car stolen by use of a “jiggler” key. Since the evidence at trial clearly showed that
defendant was not involved in the scooter shooting, the instruction must have referred to the
stolen car.

The Supreme Court also rejected defendant’s argument that evidence of the scooter
shooting should have been excluded because the motive for the murder was not the scooter
shooting, but rather the subsequent striking of Donegan with the car. This was not a random
incident in which Donegan was struck by a car. The car followed the gang member on the
scooter. There was a continuing gang war between the two gangs. These two events were
linked and it would be illogical to separate them and give the jury only half the story.

Defendant was not prejudiced by the admission of evidence of the scooter shooting. Any
concern about an implied inference of guilt by association would more likely come from the
evidence of defendant’s gang membership than from the scooter shooting in which defendant
was clearly not involved.

The Supreme Court remanded for the Appellate Court’s consideration of the remaining
issues raised by defendant.

(Defendant was represented by Assistant Defender Amanda Ingram, Chicago.)

People v. Ward, ___ Ill.2d ___, ___ N.E.2d ___ (2011) (No. 108690, 6/16/11)
If a defendant is tried on certain enumerated sex offenses, the State may introduce

evidence that the defendant also committed another of the specified sex offenses. Such
evidence may be admitted for any relevant purpose, including defendant’s propensity to
commit the charged offense.  725 ILCS 5/115-7.3(b). The statute also permits admission of
“evidence to rebut that proof or an inference from that proof.”  A balancing test is applied to
determine if a court should admit evidence pursuant to the statute, weighing the probative
value of the evidence against the undue prejudice it may produce against the defendant. 725
ILCS 5/115-7.3(c).

Enhancement of the jury’s truth-finding function is also a consideration in judging the
admissibility of evidence pursuant to §115-7.3. To perform its function of assessing the
credibility of witnesses, weighing the evidence, resolving conflicts in the evidence, and drawing
reasonable inferences from the evidence, the jury must have access to as much relevant,
admissible evidence as possible. Without that evidence, the reliability of the jury’s conclusions
are called into question. 

At defendant’s trial, the circuit court admitted evidence of defendant’s commission of
a separate sex offense as propensity evidence pursuant to §115-7.3, but barred the admission
of evidence that defendant had been acquitted of that offense.  Applying the balancing test of
§115-7.3(c), the Illinois Supreme Court concluded that it was error to bar the acquittal
evidence.

The probative value of the acquittal evidence was its ability to provide a more complete
context for the testimony of the other-crime complainant. The similarities between the two
crimes greatly enhanced the probative value of the other-crime evidence. Excluding evidence
that defendant had been acquitted of the other crime limited the jury’s ability to assess the
testimony of the other-crime complainant and may have enhanced her credibility because the



jury did not hear all of the evidence leading to defendant’s prior acquittal that could have
affected the jurors’ consideration of her credibility.  The complete absence of any reference to
the outcome in that case severely restricted defendant’s ability to provide context for her
allegations. The highly inflammatory nature of those allegations and the grave danger of
excessive sympathy for the alleged victim added to defendant’s need to counter the impact of
that evidence with the acquittal evidence.

There was also a readily-apparent potential for unfair prejudice to the defendant from
the other-crime complainant’s detailed testimony, followed by her statement that she had
previously testified in another case. Given the graphic nature of her depiction of the attack,
the jury would naturally assume that the State had pressed charges against the defendant,
and the jury would be left to speculate whether those charges were ongoing or had been
resolved.  Evidence that defendant had been acquitted of that assault would put to rest that
speculation. 

The jury would likely react to the testimony of the other-crime complainant with
sympathy for her and hatred for the defendant.  That evidence also seriously undercut
defendant’s consent defense. Due to the overly-persuasive probative value of propensity
evidence, the need to avoid unfair prejudice by providing a full context for that evidence is
evident. Fairness therefore required disclosure of the acquittal.

(Defendant was represented by Assistant Defender Jessica Pamon, Chicago.)

People v. Abernathy, 402 Ill.App.3d 736, 931 N.E.2d 345, 2010 WL 2673073 (4th Dist. 2010) 
1. Evidence of other crimes is admissible if relevant for any reason other than to show

propensity to commit crime. Such evidence may be admitted to show motive, intent, identity,
absence of mistake, or modus operandi. Evidence of other crimes may also be admitted as part
of a continuing narrative of events and to show consciousness of guilt. 

Even where other crimes evidence is introduced for a permissible reason, it should be
excluded if the probative value is substantially outweighed by the danger of unfair prejudice.
Although the trial court did not explicitly state that it balanced prejudice and probative value
before deciding to admit the other crimes evidence, it was clear that the judge performed the
required balancing test because it limited the State to introducing the evidence most closely
related to the charged offense. 

2. Other crimes evidence may be admitted if it is part of a “continuing narrative” of the
events giving rise to the offense. Thus, evidence may be admitted if it is intertwined with the
offense charged, even if an uncharged offense is disclosed. 

Where defendant was charged with an aggravated domestic battery in his residence,
evidence that a fire was set at the same location a few minutes later was part of a continuing
narrative of the circumstances surrounding the battery, rather than evidence of a separate and
distinct crime.  The court stressed that the battery and fire occurred at the same location, the
fire destroyed some of the evidence of the battery, the fire was started within minutes after
the battery, and two of the officers assigned to investigate the battery began their inquiry at
the scene of the fire.  Under these circumstances, the continuing narrative theory applied. 

3. Under the “consciousness of guilt” theory for admitting other crimes evidence,
evidence that the defendant attempted to conceal his involvement in a crime, either by
destroying evidence or attempting to eliminate a witness, is admissible even if an uncharged
crime is disclosed.  Here, the trial court properly admitted evidence that defendant committed
arson in order to conceal evidence that he had committed domestic aggravated battery. 

4. The better practice is for the trial court to instruct the jury of the limited purpose of
other crimes evidence both at the time the evidence is admitted and at the close of the case.



However, reversal was not required where the trial court gave only an instruction at the close
of trial. 

(Defendant was represented by Assistant Defender Stuart Shiffman, Springfield.) 

People v. Barnes, 2013 IL App (1st) 112873 (No. 1-11-2873, 12/18/13)
1. Evidence is relevant if it has any tendency to make the existence of a fact that is of

consequence to the action either more or less probable than it would be without the evidence.
However, even relevant evidence should be excluded where the prejudice outweighs any
probative value. Prejudice is defined as an undue tendency to suggest that a decision be made
on an improper basis such as emotion.

The trial court’s ruling on evidentiary issues is reviewed for abuse of discretion. An
abuse of discretion occurs where the trial court’s ruling is arbitrary, fanciful, or unreasonable,
or where no reasonable person would take the same position.

Defendant was charged with heinous battery and aggravated battery of a child after
a four-year-old child in his care suffered severe burns when he was exposed to hot water. The
court concluded that the trial court abused its discretion by allowing the assistant State’s
Attorney to use the child as an exhibit by pulling down his pants, picking him up, and showing
the jury the scars on his side and legs.

Although permanent disfigurement is an element of heinous battery, using the child
as an exhibit was cumulative where the State had already established permanent
disfigurement through photographs and expert testimony. The court also found that due to the
risk of inflaming the jury’s passions, the prejudicial effect of using the child as an exhibit
outweighed any probative value.

2. Evidence of other crimes is admissible if relevant for any purpose other than to show
a defendant's propensity to commit crimes. Even where other crimes evidence is admissible
for a proper purpose, it should be excluded if the prejudice substantially outweighs the
probative value.

Before presenting evidence of other crimes, the State must meet the threshold
requirement of showing that a crime took place and that defendant participated in it. It is
unnecessary to prove beyond a reasonable doubt that the defendant participated in the crime,
but the State is required to present more than a mere suspicion of defendant’s involvement.

The court acknowledged a split of authority in the First District concerning whether
evidence of a crime which is intrinsic to the charged offense may be admitted under general
relevancy principles, even if there is no evidence that the defendant committed the other
crime. In People v. Pikes, 2013 IL 115171, the Supreme Court found it unnecessary to
address this question, but noted that other crimes analysis is appropriate only if the defendant
is alleged to have committed the separate offenses.

Here, the court concluded that whether analyzed as other crimes evidence or under
general relevancy principles, the trial court erred by admitting evidence that the four-year-old
victim suffered a liver contusion at some point. Defendant was charged with injuring the child
by exposing him to hot water. The State’s expert testified that the child’s blood work indicated
that he had suffered a liver contusion at some point within the 24 to 36-hour-period before he
was examined at the emergency room. The State’s expert also admitted that the liver
contusion may have had an explanation other than child abuse and that there were no signs
of bruising on the child’s abdomen. Defendant did not have sole custody of the child in the 24
to 36-hour-period preceding the examination.

In finding an abuse of discretion, the court concluded that the probative value of the
evidence was tenuous and that there was only mere suspicion that defendant was responsible



for the injury. In addition, the evidence was highly prejudicial because the jury would be more
likely to convict the defendant of the charged crimes if it believed that he was also responsible
for a separate injury.

3. The court concluded that the combination of errors caused manifest prejudice to the
defense. The alleged justification for using the child as an exhibit was to establish the
permanent disfigurement element of heinous battery. However, defendant did not dispute the
cause or extent of the child’s injuries, and the only issue was whether the defendant acted
intentionally. Under these circumstances, it was unnecessary to display the child to the jury.

In addition, the evidence of defendant’s intent was closely balanced. The jury chose to
acquit of heinous battery, and there was testimony that defendant had cared for the child on
several prior occasions without incident. Under these circumstances, the combined prejudice
of displaying the four-year-old’s physical scars and admitting evidence of an injury which could
have been inflicted by someone other than the defendant could well have affected the verdict.

Defendant’s conviction was reversed and the cause remanded for a new trial.
(Defendant was represented by Assistant Defender Levi Harris, Chicago.)

People v. Cervantes, 2014 IL App (3d) 120745 (No. 3-12-0745, 12/3/14)
When a defendant raises a theory of self-defense, the victim’s violent character is

relevant to the issue of which party was the initial aggressor. But evidence of defendant’s
violent character is admissible only when the defendant puts his own character at issue by
introducing evidence that he is peaceful. People v. Devine, 199 Ill. App. 3d 1032 (3rd. Dist.
1990); People v. Harris, 224 Ill. App. 3d 649 (3rd. Dist. 1992).

In his jury trial for first degree murder, defendant raised self-defense and argued that
the victim was the initial aggressor. To support his defense, he introduced evidence that the
victim had a violent character. In rebuttal, the State was allowed to introduce three prior
convictions of defendant for crimes of violence.

The Appellate Court held that the introduction of the prior crimes evidence was
improper. The defense strategy focused on the victim’s violent character but did not attempt
to prove defendant’s peaceful character. Accordingly, defendant’s prior convictions were not
admissible. The court specifically rejected the State’s argument that when a defendant
remains silent about his own character he is suggesting that he is peaceful. This argument
ignores, and is contrary to, the presumption of innocence and the right to remain silent.

The erroneous admission of other crimes evidence creates a high risk of prejudice and
ordinarily calls for reversal. Here the prejudice caused by the improper introduction of three
prior convictions for violent crimes was magnified when the trial court gave an improper jury
instruction that allowed the jury to consider as substantive evidence three other prior
convictions that were properly admitted only to impeach defendant. Consequently, the
Appellate Court reversed defendant’s conviction and remanded for a new trial.

The dissenting justice would have held that Devine and Harris were wrongly decided
and that the prior convictions were admissible. A defendant who raises an initial aggressor
self-defense argument, but remains silent about his character at trial, necessarily suggests
that he is peaceful. It would be “illogical and unfair” to allow defendant to introduce evidence
of the victim’s past violent acts but prevent the State from introducing similar evidence about
the defendant.

(Defendant was represented by Assistant Defender Mark Fisher, Ottawa.)

People v. Dabbs, ___ Ill.App.3d ___, ___ N.E.2d ___ (3d Dist. 2009) (No. 3-08-0709, 10/15/09)
The Appellate Court found that 725 ILCS 5/115-7.4, which allows prior acts of domestic



battery to be admitted in a domestic battery trial, does not violate due process and equal
protection. The court stressed that domestic violence defendants are not a suspect class under
the equal protection clause, and found that the statute has a rational basis because it attempts
to address difficulties of proof unique to the prosecution of domestic violence cases by
strengthening the evidence in such cases. The court also noted that due process does not
prohibit the admission of other crimes evidence so long as the trial court determines that the
evidence is relevant and that the probative value outweighs any prejudicial effect. 

(Defendant was represented Assistant Defender Michelle Zalisko, Mt. Vernon.) 

People v. Everhart, 405 Ill.App.3d 687, 939 N.E.2d 82 (1st Dist. 2010) 
1. 725 ILCS 5/115-7.3 provides that in prosecutions for specified sex-related offenses,

evidence that the defendant has committed similar crimes may be admitted for any relevant
purpose, including to show a propensity to commit sex-related offenses. In deciding whether
the probative value of the other crimes evidence outweighs any undue prejudice to the
defendant, the trial court should consider several factors including the proximity in time
between the charged and predicate offenses, the degree of factual similarity between the
offenses, and any other relevant facts or circumstances. The key to balancing the probative
value and prejudicial effect of other crimes evidence offered to prove propensity is to avoid
admitting evidence which might entice the jury to convict the defendant only because he is a
bad person and deserves punishment. 

2. Here, evidence of a prior sex offense was properly admitted on the issue of
defendant’s propensity to commit sex crimes. First, the prior offense was not too remote to be
admitted although it occurred nearly 11 years before the current offense. There is no bright
line rule governing whether prior convictions are too old to be admitted under § 115-7.3;
instead, the age of the prior conviction is one factor to be considered in evaluating probative
value. 

The court noted that when defendant’s in-custody time was deducted, the lapse
between the offenses was less than six years. “We do not believe the gap of six years renders
the prior offense too remote as to be an abuse of discretion on this factor alone.” 

Furthermore, there was sufficient similarity between the offenses to justify admission
of the prior offense to show propensity. Where evidence is offered for some purpose other than
modus operandi, only general areas of similarity are required to justify admission. Here, the
offenses were sufficiently similar because both attacks occurred after midnight while the
complainants were alone (in a parking lot or unlocking an apartment door), both women were
moved to secluded locations, both women were told to remove the same items of clothing, and
both women were positioned to face away from the defendant and threatened with what each
believed to be a firearm. Furthermore, the perpetrator spoke to both women during the
assault, tried to prevent both women from seeing his face, and took the purses of both women
after the offense. 

The court rejected the argument that significant differences between the cases rendered
them insufficiently similar to be probative. For example, although the ages of the
complainants differed by 15 years, the court noted that each complainant was approximately
the same age as the defendant when the offenses occurred. Similarly, the fact that the attacks
differed in length was insignificant because neither complainant knew exactly how long the
assault had lasted. Finally, the court concluded that the differences in the type of penetration
in each case did not negate the factual similarities between the crimes. 

3. The court rejected the argument that § 115-7.3 violates due process. In People v.
Donoho, 204 Ill.2d 159, 788 N.E.2d 707 (2003), the Illinois Supreme Court upheld § 115-7.3



when challenged on equal protection grounds, and implicitly held that the statute also satisfies
due process. In addition, § 115-7.3 satisfies due process because the trial court retains
discretion to weigh probative value against prejudicial effect and deny admission of prejudicial
evidence. 

Defendant’s conviction for aggravated criminal assault was affirmed. 
(Defendant was represented by Assistant Defender Robert Hirschhorn, Chicago.) 

People v. Fields, 2013 IL App (3d) 080829-B (No. 3-08-0829, 8/22/13)
In a prosecution of the defendant for predatory criminal sexual assault of a child,

aggravated criminal sexual assault, and aggravated criminal sexual abuse, 725 ILCS 5/115-7.3
authorized the admission of evidence of defendant’s commission of another aggravated
criminal sexual abuse to demonstrate his propensity to commit the charged offenses.

A certified statement of the aggravated criminal sexual abuse conviction was properly
admitted under §115-7.3. Nothing in §115-7.3 limits the admission of evidence of the other
crime to testimonial evidence. Section 115-7.3 authorizes the admission of evidence of
defendant’s “commission of another offense” and a certified conviction statement proves that
defendant committed another offense. The mere fact that the other offense is proved by a
certified conviction statement does not demonstrate that the prejudicial effect of the evidence
outweighs its probative value.

Subsequent to defendant’s conviction, his conviction on the aggravated criminal sexual
abuse admitted under §115-7.3 was reversed and the State elected not to reprosecute. The
Appellate Court declined to reach the question of whether the subsequent reversal of a
conviction that was admitted as propensity evidence entitles defendant to a new trial. The
reversal of the conviction constitutes new evidence that was developed after defendant’s
conviction, and therefore defendant’s claim can only appropriately be brought in a post-
conviction petition.

(Defendant was represented by Assistant Defender Mark Fisher, Ottawa.)

People v. Fields, 2013 IL App (3d) 080829-B (No. 3-08-0829, modified on denial of rehearing
10/2/13)

In a prosecution of the defendant for predatory criminal sexual assault of a child,
aggravated criminal sexual assault, and aggravated criminal sexual abuse, 725 ILCS 5/115-7.3
authorized the admission of evidence of defendant’s commission of another aggravated
criminal sexual abuse to demonstrate his propensity to commit the charged offenses.

A certified statement of the aggravated criminal sexual abuse conviction was properly
admitted under §115-7.3. Nothing in §115-7.3 limits the admission of evidence of the other
crime to testimonial evidence. Section 115-7.3 authorizes the admission of evidence of
defendant’s “commission of another offense” and a certified conviction statement proves that
defendant committed another offense. The mere fact that the other offense is proved by a
certified conviction statement does not demonstrate that the prejudicial effect of the evidence
outweighs its probative value.

Subsequent to defendant’s conviction, his conviction on the aggravated criminal sexual
abuse admitted under §115-7.3 was reversed and the State elected not to reprosecute. The
Appellate Court declined to reach the question of whether the subsequent reversal of a
conviction that was admitted as propensity evidence entitles defendant to a new trial. The
reversal of the conviction constitutes new evidence that was developed after defendant’s
conviction. Unlike the Supreme Court, the Appellate Court lacks supervisory authority. Its
reviewing authority is limited to matters presented in the trial court. Therefore defendant’s



claim can only appropriately be brought in a postconviction petition.
(Defendant was represented by Assistant Defender Mark Fisher, Ottawa.)

People v. Fields, 2015 IL App (3rd) 080829-C (No. 3-08-0829, 3/5/15)
725 ILCS 5/115-7.3 provides that in prosecutions for certain offenses, evidence of other

instances in which defendant committed one of the specified offenses may be admitted to show
defendant’s propensity to commit such crimes. Where defendant was tried for predatory
criminal sexual assault of a child, criminal sexual assault, and aggravated criminal sexual
abuse, the State was allowed to introduce a certified copy of defendant’s prior conviction for
aggravated criminal sexual abuse against a different complainant and in a different county.
The State was also allowed to present testimony by the complainant in the prior offense.

As a matter of first impression, the Appellate Court held that the conviction in this case
must be reversed because after trial, the conviction in the case which was introduced as other
crimes evidence was reversed. The court concluded that the reversal of the prior conviction
constituted “new” evidence and required reversal because it undermined confidence in the
outcome of the trial.

Noting that the instant case involved a credibility contest between defendant and the
complainant and that there was no eyewitness testimony or physical evidence, the court
concluded that the result of the trial would probably have been changed had the prior
conviction been excluded. The court also noted that the facts of the cases were similar. Under
these circumstances, admission of the underlying conviction was critical to the State's ability
to secure a conviction.

The court rejected the State’s argument that admission of the subsequently reversed
conviction was harmless because in addition to presenting the certified conviction, the State
presented the testimony of the complainant describing the circumstances of the earlier
conviction. The court noted that at trial the State argued that admission of the prior conviction
was “extremely probative” on the issue of propensity although the complainant’s testimony
was also being admitted. The court stated that in light of such argument in the lower court it
would not accept the State’s claim on appeal that the prior conviction “did not truly matter.”

Defendant’s conviction was reversed and the cause remanded for a new trial.
(Defendant was represented by Assistant Defender Mark Fisher, Ottawa.)

People v. Gist, 2013 IL App (2d) 111140 (No. 2-11-1140, 3/11/13)
1. Generally, evidence of other crimes is admissible if relevant for some purpose other

than to show defendant’s propensity to commit crimes. However, 725 ILCS 5/115-7.4(a)
provides that in a prosecution for domestic violence, evidence of the defendant’s commission
of other offenses of domestic violence is admissible and may be considered on any matter to
which it is relevant, including propensity. The statute also provides that in weighing the
probative value of the evidence against any undue prejudice, the court may consider the
proximity in time of the other crimes to the charged offense, the degree of factual similarity
between the offenses, and any other relevant facts and circumstances. 

Where defendant was charged with aggravated battery of a child, aggravated domestic
battery, and aggravated battery for allegedly striking his son in the chest, the trial court did
not abuse its discretion by denying the State’s motion in limine to admit prior acts of domestic
violence which defendant allegedly committed against his son. The State’s proffer stated that
defendant’s older son would testify that he had seen defendant strike the victim with a belt,
defendant’s wife would testify that she had seen defendant punch the victim in the stomach
and hit him with a belt, and a witness from DCFS would testify that defendant had admitted



disciplining the victim with a belt. The State argued that the evidence was relevant to show
defendant’s intent, motive and propensity to commit acts of domestic violence. At the trial
court’s direction, the defendant’s wife testified at the hearing on the motion to admit the other
crimes evidence, but testified only about one incident in which defendant struck the victim but
the witness could not see the blow.  

The court rejected the State’s argument that de novo review applied because the trial
court mistakenly believed that a witness’s credibility is relevant to whether other crimes
evidence is more probative than prejudicial. The court concluded that the trial judge excluded
the evidence not because he believed the witness to be incredible, but because the evidence
was unduly prejudicial in that the witness had not actually seen the blow and because a single
incident does not establish a pattern of violence. Because the trial court’s ruling was not an
abuse of discretion, the order denying the motion in limine was affirmed. 

2. The court noted that the trial court has vast discretion in conducting a hearing on
a motion in limine, including discretion to require witnesses to testify. Thus, the trial court
did not err by ordering the defendant’s wife to testify instead of deciding the question on the
State’s proffer. 

3. The State waived any argument that evidence of the second incident of domestic
violence, which was included in the State’s notice and proffer but not the subject of any
testimony at the hearing, should have been admitted. In the trial court, the State failed to
argue that evidence of the second incident was admissible separately from the first incident.
In addition, the State failed to raise the argument in its motion to reconsider. 

(Defendant was represented by Assistant Defender Kim DeWitt, Elgin.) 

People v. Hale, 2012 IL App (1st) 103537 (No. 1-10-3537, 9/18/12)
1. Evidence of other crimes is admissible if it is part of the continuing narrative of the

event giving rise to the offense, is intertwined with the event charged, or explains an aspect
of the crime charged that would otherwise be implausible. Evidence of other crimes may be
admissible where it sets the stage for the charged offense and explains circumstances about
the charged offense that might appear improbable. Other-crime evidence may not be admitted
under the continuing-narrative exception, even when the crimes occur in close proximity, if
the crimes are distinct and undertaken for different reasons at a different place at a separate
time. A trial court’s ruling on the admissibility of other-crime evidence is reviewed for an
abuse of discretion.

2. Defendant made a statement to the police admitting his involvement in two
shootings. According to the statement, defendant and his companions were driving around
armed with guns with the intent to retaliate against a person named Mario. When they exited
their car to look for Mario, they were fired  upon, and fired back in self-defense. Defendant
believed that someone had been shot during that exchange of gunfire, and in fact an innocent
bystander was struck by bullets. Several minutes later and several blocks from the first
shooting, defendant and his companions fired at a car they believed to contain Mario.

The trial court denied the State’s motion in limine to admit evidence of the first
shooting at defendant’s trial for the second shooting under the continuing-narrative exception,
finding it more prejudicial than probative. The court noted that it would reconsider its ruling
if the defense attacked the integrity of defendant’s statement in any way.

3. The Appellate Court held that the trial court abused its discretion in excluding the
other-crime evidence. The evidence of the first shooting was offered to prove the ongoing
motive of defendant and his companions to locate and shoot Mario. Even though they did not
initiate the gunfire in the earlier shooting, they had exited their car with the intent to locate



and shoot Mario. Therefore, the two shootings were not separate and distinct. The evidence
of the earlier shooting proved defendant’s intent and a common criminal design supporting
defendant’s accountability for the later shooting.

The other-crime evidence was also admissible to corroborate defendant’s confession as
the police were not aware of his participation in the first shooting at the time he made the
admission. Although the trial court had ruled that it would allow admission of the other-crime
evidence if the defendant challenged the statement, the State was entitled to establish the
accuracy and reliability of the statement in its case- in-chief. The trier of fact must determine
the weight and reliability of the statement regardless of whether defendant challenges its
reliability.

The Appellate Court further held that any danger that the case would become a mini-
trial on the first shooting would be avoided by holding the State to its proffer that it only
intended to offer the testimony of the victim of the earlier shooting that she heard gunshots
and was shot at a particular location, but was unable to identify the perpetrator. The probative
value of this evidence substantially outweighed its risk of unfair prejudice.

Cunningham, J., dissented. The abuse-of-discretion standard is the most deferential
standard of review. An abuse of discretion occurs only when no reasonable person would agree
with the trial court’s decision. The majority simply substituted its judgment for that of the
trial court. There was no legitimate reason to admit the evidence of the earlier shooting.
Taking defendant’s statement at face value, the exclusion of evidence of the first shooting
created no risk of jury confusion. The only commonality between the two shootings was the
search for Mario. The trial court’s judgment that the probative value of the evidence of the
first shooting was outweighed by its prejudicial effect of creating the impression of a crime
spree was not an abuse of discretion.   

People v. Harding, 401 Ill.App.3d 482, 929 N.E.2d 597 (1st Dist. 2010) 
1. Evidence of crimes other than the offense with which the defendant is charged may

not be admitted to show general criminal propensity, but may be admitted if relevant for other
purposes, including intent. Other crimes evidence should be admitted only if sufficiently
relevant concerning a proper issue to avoid the risk that the jury will consider it merely as
showing propensity. 

One factor in determining relevancy is whether the uncharged crimes are sufficiently
similar to the charged crime to be probative of a contested issue. Only “general similarity”
between the charged and prior offenses is required when other crimes evidence is admitted on
the issue of intent. 

The prosecution’s statement of its purpose for introducing other crimes evidence does
not remove the need for the trial court to make an independent determination of relevance.

2. Where the defendant was charged with child abduction for attempting to lure
children to his car by offering them rides, evidence of prior convictions for attempted
aggravated criminal sexual assault and attempted criminal sexual assault was insufficiently
similar to the charged crime to justify admission on the issue of intent. The prior crimes
involved forcible attacks on adult women who were followed on foot as they left bars, and
offered no insight into defendant’s intentions when he offered rides to elementary school girls
in broad daylight. Instead, the prior offenses merely showed a propensity to commit sexual
crimes. 

The court rejected the State’s arguments that the crimes were sufficiently similar to
be admissible because all of the victims were females who were strangers to the defendant;
“[w]e are aware of no authority permitting the admission of prior crimes on the basis of such



broad generalities.”
Defendant’s convictions were reversed and the cause remanded for a new trial. 
(Defendant was represented by Assistant Defender Robert Hirschhorn, Chicago.) 

People v. Johnson, 406 Ill.App.3d 805, 941 N.E.2d 242 (1st Dist. 2010) 
1. Generally, evidence of other crimes is inadmissible if offered merely to prove a

defendant’s propensity to commit crime.  Under 725 ILCS 5/115-7.3(c), however, certain
uncharged sex-related offenses may be admitted to show the criminal propensity of a
defendant who is charged with a sex offense.  Before admitting evidence under §7.3, the trial
court must determine whether the probative value of the evidence is substantially outweighed
by any undue prejudice in light of the proximity in time of the charged and uncharged offenses,
the degree of factual similarity, and any other relevant facts. 

In weighing the probative value and prejudicial effect of other crimes evidence, the key
is to avoid admitting evidence which persuades the jury to convict merely because it believes
the defendant is a bad person who deserves punishment.  In addition, other crimes evidence
is improper if it will become a focal point of the trial. Finally, other crimes evidence must have
a threshold similarity to the crime charged in order to be admitted; the probative value of
evidence is greater where there are more factual similarities between the offenses. 

2. For two reasons, the trial court erred at a trial for aggravated criminal sexual assault
when it admitted evidence that 18 months after the charged offense, defendant and another
man sexually assaulted a different complainant. First, the trial court considered only whether
the other crimes evidence was probative, and did not weigh the probative value against any
undue prejudice. Second, there were substantial dissimilarities between the offenses.  In the
charged offense, the complainant was accosted by a single man as she walked past an alley.
In the uncharged offense, the complainant was forced into a car and assaulted by two men who
blew cocaine in her face and gave her alcohol.  In addition, the type of penetration differed
between the cases. 

In view of the “significant dissimilarities” between the offenses, the court concluded
that the probative value of the uncharged offense was substantially outweighed by the
prejudicial effect.  Thus, the trial court abused its discretion by admitting the evidence. 

3. However, the error was harmless because it did not likely influence the jury’s verdict. 
The court concluded that a rational trier of fact could easily have convicted defendant based
on the complainant’s testimony identifying him, the properly admitted medical evidence, and
an expert opinion based on DNA analysis. 

(Defendant was represented by Assistant Defender Brian Koch, Chicago.)

People v. Johnson, 2014 IL App (2d) 121004 (No. 2-12-1004, mod. op. 1/23/15)
At a jury trial for first degree murder and aggravated criminal sexual assault, the trial

court admitted evidence that defendant allegedly committed three other sexual assaults
against three different persons. One of the separate offenses occurred 11 years before the
charged offenses, and the other two occurred within a few months after the charged offenses.
The trial court admitted the other crimes on the issues of propensity, intent, motive, lack of
mistake, and modus operandi.

The Appellate Court agreed with defendant that the other crimes evidence was
inadmissable for the asserted purposes, but found that it was properly admitted as propensity
evidence.

1. Generally, evidence of other crimes is inadmissible to show propensity to commit a
crime, but is admissible if relevant for any other purpose such as modus operandi, intent,



motive, identity, or absence of mistake. Subsequent bad acts may be used as other crimes
evidence.

725 ILCS 5/115-7.3(b) creates an exception to the general rule in certain sex offense
prosecutions. Under §115-7.3(b), in a prosecution for one of the specified offenses the State
may introduce evidence that defendant committed another of the specified offenses. Such
evidence is admissible for any relevant purpose, including defendant’s propensity to commit
sex crimes.

Before evidence may be admitted under §115-7.3(b), the trial court must weigh the
probative value of the evidence against the undue prejudice it might cause. The admissibility
of the evidence rests within the discretion of the trial court, whose decision will not be
disturbed absent an abuse of discretion.

2. Here, the trial court erred by admitting the other crimes for motive, lack of mistake,
and modus operandi. Because defendant maintained that the sexual intercourse was
consensual, neither modus operandi nor lack of mistake was at issue. Furthermore, there was
nothing in the record to suggest that the other crimes created a motive to commit the instant
offense, especially where two of the other crimes occurred after the charged crime and the
other occurred several years earlier.

3. The court concluded, however, that the other crimes evidence was relevant to show
defendant’s intent and propensity to commit sex offenses, and was therefore properly
admitted. The court rejected the State’s argument that under People v. Perez, 2012 IL App
(2d) 100865, evidence that is admitted pursuant to §115-7.3(b) is admitted without limitation
concerning its use. The court concluded that because §115-7.3 authorizes the use of other
crimes evidence only if relevant and where the probative value is not outweighed by the
prejudicial effect, evidence is admissible only on matters that are relevant under the facts of
the case.

The court also rejected defendant’s argument that reversible error occurred when the
jury was instructed that it could consider the other crimes evidence not only for propensity and
intent but also for motive, lack of mistake, and modus operandi. First, the trial court was not
required to give any limiting instruction. Second, precedent holds that where a limiting
instruction permits a jury to consider other crimes evidence for a number of reasons, and one
of those reasons is determined on appeal to be improper, the conviction must be affirmed
despite the overly broad instruction.

Defendant’s convictions for first degree murder and aggravated criminal sexual assault
were affirmed.

(Defendant was represented by Supervisor Charles Hoffman, Chicago.)

People v. Lopez, 2013 IL App (1st) 102938 (No. 1-10-2938, 5/8/13)
1. Evidence of uncharged crimes is inadmissible if relevant merely to show the

defendant’s propensity to commit crime. Such evidence is admissible, however, if it is relevant
for proper purposes, including to prove motive, intent, identity, modus operandi, or absence
of mistake. When other crimes evidence is offered, the trial court must weigh the relevance
of the evidence for the purpose on which it is offered against the prejudicial impact it could
have on the defense. 

Because other crimes evidence is so prejudicial, such evidence cannot be admitted
unless the State shows that a crime occurred and that the defendant participated. The
defendant’s involvement need not be proven beyond a reasonable doubt, but more than a mere
suspicion is required.  

2. Defendant was charged with murder occurring in the parking lot of a factory. The



trial court admitted evidence that some three weeks earlier, a man was beaten and property
damaged in the same parking lot. There was no evidence that defendant participated in the
earlier crimes, although three of his co-defendants on the murder charge were identified as
having participated in the uncharged offenses and defendant was seen on a nearby corner
before and after the offenses. 

The Appellate Court held that in the absence of evidence that defendant had been
involved in the earlier offenses, the trial court erred by admitting evidence of the uncharged
crimes. Noting a conflict in First District Appellate Court authority, the Appellate Court
rejected the holding of People v. Morales, 2012 IL App (1st) 101911 and followed People v.
Pikes, 2012 IL App (1st) 102274. Morales held that where a co-defendant in the charged
crime was shown to have participated in the uncharged offense, the uncharged offense was
part of the intrinsic evidence leading to the charged crime and could be admitted against co-
defendants who were not shown to have been involved in the uncharged crime. Pikes agreed
that prior intrinsic incidents might be admissible under general principles of relevancy, but
rejected the holding that such intrinsic incidents are admissible against a co-defendant who
was not shown to have been involved in the earlier offense. 

In following the reasoning of Pikes, the court stated, “We agree with the better
reasoned and less circumstantial approach . . . that absent a showing, beyond a mere
suspicion, that a defendant was a participant in a previous crime or bad act, evidence about
that crime is inadmissible.” 

Defendant’s conviction for murder was reversed and the cause remanded for a new
trial. 

(Defendant was represented by Assistant Defender Emily Wood, Chicago.) 

People v. Moore, 2012 IL App (1st) 100857 (No. 1-10-0857, 2/1/12)
1. Evidence of crimes for which a defendant is not on trial is inadmissible if relevant

merely to establish the defendant’s disposition or propensity to commit crime. Evidence of
other crimes is objectionable not because it has little probative value, but because it has too
much. Such evidence overpersuades the jury, which might convict the defendant only because
it feels that defendant is a bad person who deserves punishment. The erroneous admission of
evidence of other crimes carries a high risk of prejudice and ordinarily calls for reversal.

Given these concerns, when evidence of unrelated offenses is contained in an otherwise
competent statement or confession, it must be deleted when the statement or confession is
read to the jury, unless to do so would seriously impair its evidentiary value. 

2. The completeness doctrine provides that where one party introduces part of an
utterance or a writing the opposing party may introduce the remainder or so much thereof as
is required to place that part originally offered in proper context so that a correct and true
meaning is conveyed to the jury. The right to introduce an entire conversation or writing is not
absolute, but depends on the relevancy of the additional parts that the party seeks to
introduce. Otherwise inadmissible evidence may be admitted only where a defendant opens
the door to such material and its exclusion would mislead the jury.

3. A videotape of a police interrogation of defendant contained references to: (1) a prior
incident of domestic violence in which defendant punched a woman and broke her jaw after
finding her with another man; defendant apparently pled guilty to this charge; (2) defendant’s
prior history of robberies; and (3) defendant’s prior history as a drug dealer and membership
in a street gang. This other-crime evidence was irrelevant and unfairly prejudicial. Had
defense counsel objected to this evidence, it would have been excluded.

(Defendant was represented by Assistant Defender Jonathan Yeasting, Chicago.)



People v. Pikes, 2012 IL App (1st) 102274 (No. 1-10-2274, 9/27/12)
1. Evidence of uncharged crimes is inadmissible if relevant merely to show the

defendant’s propensity to commit crimes. Such evidence is admissible, however, if relevant for
a proper purpose, including to prove motive in the charged crime, intent, identity, modus
operandi, or absence of mistake related to the charged crime. When other crimes evidence is
offered, the trial court must balance the probative value of the evidence for its proper purposes
and the prejudicial impact the evidence might have on the defense. Even if the evidence is
relevant for a permissible purpose, it should not be admitted if the prejudicial effect outweighs
the probative value. 

Other crimes evidence is subjected to a special standard of admissibility because of the
concern that it might “over persuade the jury,” which may convict because it believes that the
defendant committed the uncharged crime or is a bad person who deserves to be punished. 

2. Before the trial court considers the probative value and prejudice of other crimes
evidence or whether the evidence is relevant for a proper purpose, the State must lay a
foundation showing that the uncharged crime occurred and that the defendant participated.
The defendant’s involvement in the offense need not be shown beyond a reasonable doubt, but
must be shown by more than a mere suspicion. 

3. Defendant and his co-defendant were charged with first degree murder, and were
tried jointly but by separate juries. The State sought to introduce evidence that the co-
defendant had engaged in a shooting a few days before the charged offense. The State
conceded that it had no evidence that defendant was present during the shooting by the co-
defendant, and no evidence that he participated. 

The Appellate Court concluded that the State failed to make a threshold showing that
defendant had been involved in the offense, and that the trial court therefore erred by
admitting the evidence against the defendant. The court rejected the State’s argument that
the uncharged shooting was admitted not as other crimes evidence, but as evidence of the
defendant’s motivation in the subsequent murder, with which he was charged. The court noted
that at trial, the State explicitly sought to introduce the shooting as other crimes evidence.
Furthermore, the uncharged shooting “exemplifies the definition of other crimes evidence,”
because it was evidence of an uncharged crime and was introduced against the defendant at
his trial. The court also noted that in deciding to admit the evidence, the trial court weighed
the factors relevant to the admission of other crimes evidence. 

Defendant’s conviction for first degree murder was reversed, and the cause was
remanded for a new trial. 

(Defendant was represented by Assistant Defender Amanda Ingram, Chicago.) 

People v. Raymond, 404 Ill.App.3d 1028, 938 N.E.2d 131 (1st Dist. 2010) 
Other-crime evidence may be admitted to show defendant’s propensity to commit

predatory criminal sexual assault of a child pursuant to 725 ILCS 5/115-7.3. Unlike evidence
offered to prove modus operandi or common scheme or design, the level of similarity between
the charged and uncharged offenses need not be sufficient to earmark both as the handiwork
of a single offender; mere general areas of similarity are enough.

The court concluded that the following similarities were sufficient to uphold admission
of the other crime evidence, even though some dissimilarities did exist between the offenses
and some of the similarities were generic: the offenses occurred within four years of each
other; both victims were female, in the same age range of 12-14; defendant was significantly
older (19 and 23); the encounters were in places where defendant was not permitted to be, but
were places the victims were familiar with; and the encounters began as consensual and



involved vaginal penetration. 
(Defendant was represented by Assistant Defender Sean Southern, Chicago.)

People v. Smith, 406 Ill.App.3d 747, 941 N.E.2d 419 (3d Dist. 2010) 
In derogation of common law, 725 ILCS 5/115-7.3 allows admission of evidence of other

sex offenses committed by defendant for any proper purpose, including proof of his propensity
to commit sex offenses, where defendant is charged with sex offenses.  The statute also
provides that when weighing the probative value of the other-offense evidence against undue
prejudice, the court may consider:  (1) the proximity in time to the charged offense; (2) the
degree of factual similarity to the charged offense; and (3) other relevant facts and
circumstances.  725 ILCS 5/115-7.3(c).

Defendant was charged with fondling his granddaughter’s vagina outside of her
clothing in 2005.  The State sought to admit evidence that defendant had committed: (1) forced
acts of sexual intercourse with his sisters in the 1960s and 1970s; (2) acts of digital
penetration and rubbing of the vaginal area under the clothing of his daughters in the 1970s
and 1980s; and (3) acts of touching the vaginal area of another granddaughter outside of her
clothing five years before the charged offense.

The court did not abuse its discretion in excluding evidence of the sex offenses
committed against the defendant’s sisters and daughters.  Evidence of those offenses was not
only stale due to their extreme remoteness in time, they constituted evidence of uncharged and
unproven allegations of sexual offenses dissimilar to and more heinous than the charged
offense.  The court did allow the State to admit evidence of the offense committed against the
other granddaughter, which was most similar to and therefore most probative of the charged
offense. 

The sheer volume of other-crime evidence proffered by the State also created a risk that
evidence would become a focal point of the trial and lead the jury to convict defendant based
on those crimes alone, rather than the charged offense. Contrary to People v. Watson, 386
Ill.App.3d 598, 900 N.E.2d 267 (2d Dist. 2008), this concern is not inconsequential where the
other-crime evidence is offered to prove propensity.  The court must still take care to ensure
that it admits only so much evidence as is reasonably necessary to prove propensity.

The Appellate Court affirmed the trial court’s order excluding evidence of the offenses
committed against defendant’s sisters and daughters.

People v. Smith, 2015 IL App (4th) 130205 (No. 4-13-0205, 3/26/15)
1. Evidence of other crimes is generally inadmissible to demonstrate the defendant’s

propensity to commit the charged criminal conduct. Such evidence, while relevant, is excluded
because it has too much probative value and to ensure that guilt and innocence is decided
solely on the basis of the charged conduct and not because the defendant is a bad person.

However, evidence of other offenses may be used to demonstrate propensity under 725
ILCS 5/115-7.3 when the defendant is charged with one of several enumerated sex offenses
and the probative value of the evidence is not substantially outweighed by its prejudicial
effect. Among the factors to be considered when balancing the probative value and the
prejudicial effect are: (1) the proximity in time to the charged offense, (2) the degree of factual
similarity to the charged offense, and (3) other relevant facts and circumstances.

In addition, in order to be admitted under §115-7.3 the other offenses must have a
threshold similarity to the charged conduct. However, because no two crimes are identical, the
existence of some differences does not necessarily defeat admission of the evidence.

2. At defendant’s trial for predatory criminal sexual assault of a child, aggravated



criminal sexual abuse, and sexual exploitation of a child, the trial court found that §115-7.3
authorized the admission of evidence of similar conduct which defendant committed against
other children some 12 to 18 years earlier. The Appellate Court found that the trial judge did
not abuse its discretion by admitting the evidence, noting that the offenses were “remarkably
similar” to the charges in this case and that the mere passage of time does not necessarily
make the admission of prior offenses unduly prejudicial.

The court also noted that the trial court acted to limit the prejudice of the prior crime
evidence when it barred testimony concerning prior conduct that was not similar to the
allegations in the present case and twice read limiting instructions that were repeated by the
State in closing argument. In addition, on cross-examination defense counsel was able to
establish that no charges had been filed concerning the prior offenses. Finally, the State did
not unduly emphasize the prior crimes evidence in closing argument.

Defendant’s convictions were affirmed.
(Defendant was represented by Assistant Defender Daaron Kimmel, Springfield.)

People v. Sundling, 2012 IL App (2d) 070455-B (No. 2-07-0455, 1/31/12)
1. In People v. Kitch, 239 Ill.2d 452, 942 N.E.2d 1235 (2011), the Supreme Court held

that the defense has an adequate opportunity to cross-examine, and the Confrontation Clause
is therefore satisfied, where the witness testifies on direct examination in sufficient detail to
establish each element of the charged offenses. Here, the Confrontation Clause was satisfied
where the victim testified and was subject to cross-examination, although the witness had
gaps in his memory, because those gaps did not reach the point that the witness provided
insufficient detail to permit cross-examination. The eight-year-old witness, who was four years
old at the time of the alleged sexual abuse, testified that he remembered meeting the
defendant and remembered wrestling with him, but could not remember where the defendant
touched him or whether defendant said anything. 

Because the witness testified and willingly responded to all questions asked on direct
examination, and was available for cross-examination had defense counsel sought to question
him, the fact that he had trouble remembering some aspects of the incident did not make him
unavailable for cross-examination. The court distinguished People v. Learn, 396 Ill.App.3d
891, 919 N.E.2d 1042 (2nd Dist. 2009), in which the witness “shut down emotionally and was
unable to answer questions,” because in this case the witness answered all the questions he
was asked and provided enough detail to permit cross-examination. 

2. Generally, other crimes evidence is inadmissible to demonstrate the defendant’s
propensity to commit the charged crime. Evidence regarding other crimes is admissible,
however, if offered to prove intent, modus operandi, identity, motive, absence of mistake, or
some relevant fact other than propensity. Before admitting evidence of other crimes, the trial
court must weigh probative value against prejudicial effect. Other crimes evidence may be
excluded if the prejudicial effect substantially outweighs the probative value. 

In addition, 725 ILCS 5/115-7.3(a)(1) permits the admission of some other crimes
evidence in prosecutions for certain sex offenses. However, §115-7.3(a)(1) also requires a
balancing of probative value and prejudicial effect.   

To be admissible, other crimes evidence must have some threshold similarity to the
crime charged. As factual similarities increase, the probative value of the evidence also
increases. Where the evidence is not offered to show modus operandi, mere general areas of
similarities are sufficient to support admissibility. 

Defendant was charged with aggravated criminal sexual abuse against two children.
The court concluded that the trial judge erred by admitting three prior convictions for sex



offenses against children. 
The court held that it was error to admit a 1984 Cook County conviction for indecent

liberties and a 1997 Michigan conviction for attempted criminal sexual conduct with a person
under the age of 13, because the only evidence consisted of certified copies and a docketing
statement for the Cook County case and a copy of the charge and sentencing order in the
Michigan case. Because the supporting evidence was insufficient to permit the trial court to
determine that there were similarities between the prior offenses and the instant charges, the
evidence should have been excluded. 

Similarly, the trial court erred by admitting a 1997 Indiana conviction for child
molestation. Although the State introduced a probable cause affidavit from the Indiana case,
the affidavit should have been excluded for two reasons. First, the affidavit lacked sufficient
indicia of reliability concerning the conduct underlying the conviction because it related to the
original charges, not to a subsequent guilty plea which defendant entered after an Appellate
Court in Indiana overturned the original conviction. 

Second, the affidavit was inadmissible hearsay because it was an out-of-court
statement offered to prove the truth of the matters asserted. The court found that the affidavit
could not qualify for the business record exception to the hearsay rule; the business record
exception does not apply to documents which are prepared in anticipation of litigation, and a
probable cause affidavit is clearly created for purposes of litigation. 

However, the court concluded that the erroneous admission of the other crimes evidence
was not plain error. The defendant did not claim that the error was so serious that it affected
the fairness of the trial and challenged the integrity of the process, and the court concluded
that the evidence was not closely balanced. 

Defendant’s convictions for aggravated criminal sexual abuse were affirmed.
(Defendant was represented by Assistant Defender Heidi Lambros, Chicago.)

People v. Torres, 2015 IL App (1st) 120807 (No. 1-12-0807, 5/27/15)
When the State seeks to admit evidence of prior acts of domestic violence under section

115-7.4, “it must disclose the evidence, including statements of witnesses or a summary of the
substance of any testimony, at a reasonable time in advance of trial.” 725 ILCS 5/115-7.4(c)
(emphasis added). The term “summary” is not defined.

Defendant argued that the State provided an inadequate summary in its motion in
limine to introduce evidence of prior acts of domestic violence, and thus prevented the trial
court from properly analyzing the evidence and defendant from adequately opposing its
admission.

As a matter of first impression, the Appellate Court held that the term “summary”
involves “something less than a full disclosure of every detail of a witness’s testimony,” and
“need not contain all that is required by an offer of proof.” Here, the State’s motion in limine
provided details as to time, place, the victim, and the acts committed by defendant. The Court
thus found no error in admitting the prior acts, and affirmed defendant’s convictions.

(Defendant was represented by former Assistant Defender Carson Griffis, Chicago)

People v. Young, 2013 IL App (2d) 120167 (No. 2-12-0167, 9/24/13)
Where defendant was charged with unlawful possession of less than 15 grams of

cocaine, and evidence of defendant’s previous drug use and drug purchases was admitted on
the issues of knowledge and intent, it was plain error to instruct the jury that it could consider
the prior drug crimes in determining “defendant’s knowledge and possession.” Because the
defendant was charged with possession of a controlled substance, allowing the previous drug



offenses to be considered on the issue of possession erroneously implied that the other drug
crimes could be used to show a propensity to commit drug offenses. The court stressed that the
trial court should have ensured that the instructions limited the jury’s use of the evidence to
properly admitted purposes. 

However, the court concluded that the error was harmless where the evidence was not
closely balanced and there was no serious risk that the jurors convicted defendant because
they did not understand the law.

(Defendant was represented by Assistant Defender Jack Hildebrand, Elgin.) 

Top

§19-24(b)
Examples

§19-24(b)(1)
Generally

People v. Adkins, 239 Ill.2d 1, 940 N.E.2d 11 (2010) 
Other-crime evidence may be admitted as part of a continuing narrative if it is part of

the circumstances attending the entire transaction and does not involve separate, distinct, and
disconnected crimes. The continuing-narrative exception is inapplicable even where offenses
occur in close proximity to each other, if the offenses are distinct and undertaken for different
reasons at a different place and at a separate time.

Defendant’s statement admitting to the commission of other burglaries and describing
the technique he used was not admissible under the continuing-narrative exception to the use
of other-crime evidence. But this evidence was properly admitted for a purpose other than to
prove defendant’s propensity to commit burglary.  Defendant’s statement supported his theory
of defense that he committed the burglary but left before any murder, by showing that he had
developed a technique to avoid detection and contact with residents of the homes he
burglarized.

(Defendant was represented by Assistant Defender Allen Andrews, Supreme Court
Unit.)

People v. Chapman, 2012 IL 111896 (No. 111896, 3/22/12)
 1. Generally, evidence of other crimes is admissible for purposes other than to show
propensity to commit crime. Thus, other crimes evidence is admissible to show motive, intent,
identity, lack of mistake, and modus operandi, provided that the prejudicial impact of the
evidence does not substantially outweigh the probative value. The trial court’s ruling on the
admissibility of other crimes evidence will not be disturbed absent a clear abuse of discretion. 

2. 725 ILCS 5/115-20 provides that: 
[e]vidence of a prior conviction of a defendant for domestic
battery, aggravated battery committed against a family or
household member . . . stalking, aggravated stalking, or violation
of an order of protection is admissible in a later criminal
prosecution for any of these types of offenses when the victim is
the same person who was the victim of the previous offense that
resulted in conviction of the defendant. (Emphasis added). 

Section 115-20 abrogates the common law rule against propensity evidence, provided



that the evidence is relevant and its probative value is not substantially outweighed by the
risk of undue prejudice. People v. Dabbs, 239 Ill. 2d 277, 940 N.E.2d 1088 (2010). 

3. Defendant argued that at his trial for the first degree murder of his girlfriend, the
State should not have been allowed to introduce evidence that defendant had a prior conviction
for domestic battery against the decedent. Defendant argued that §115-20 does not authorize
admission of the prior conviction in a first degree murder trial, because the phrase “later
criminal prosecution for any of these types of offenses” authorizes other crimes evidence only
in subsequent prosecutions for the five offenses specified in the statute. Defendant argued that
because first degree murder is not specifically listed, §115-20 does not authorize the use of
propensity evidence in first degree murder prosecutions. 

The court rejected the defendant’s argument, finding that the phrase “any of these
types of offenses” was intended to include prosecutions for all offenses which share the same
general characteristics as the specified offenses. Because murder of a household member can
be of the same “kind, class or group” as the offenses enumerated in §115-20, and the charge
alleged that defendant murdered his girlfriend in the couple’s residence, the charge involved
the functional equivalent of domestic battery or aggravated battery committed against a
family or household member. Thus, §115-20 authorizes admission of the prior conviction so
long as the probative value is not outweighed by the prejudicial effect.  

4. The court concluded that evidence of defendant’s prior domestic battery conviction
was more probative than prejudicial where the prior offense was committed against the same
victim, occurred less than 18 months before the alleged murder, and was relevant to the
State’s theory of the case because it showed defendant’s intent and inclination to harm the
decedent. 

Defendant’s conviction for first degree murder was affirmed.
(Defendant was represented by Assistant Defender Bob Burke, Mt. Vernon.) 

People v. Chambers, 2011 IL App (3d) 090949 (No. 3-09-0949, 8/12/11)
725 ILCS 5/115-20 provides that in a prosecution for domestic battery, aggravated

battery committed against a family or household member, stalking, aggravated stalking, or
violation of an order of protection, the trial court may admit “[e]vidence of a prior conviction”
for the same offenses, so long as the alleged victim of the current offense was also the victim
of the previous offense. Evidence of the prior conviction is admissible on any matter for which
it is relevant, including propensity for criminal activity. However, before admitting the
evidence the trial court must determine that the probative value of the evidence outweighs any
undue prejudice. 

1. The Appellate Court rejected defendant’s argument that §115-20 permits admission
of only the fact of the prior conviction, and does not authorize evidence of the circumstances
of the prior offense. The court found that the legislature intended to allow evidence other than
the mere fact of conviction, because it included witness statements within the evidence which
the prosecutor was required to disclose under §115-20(d). Had the legislature intended that
only the fact of conviction be admitted, it would not have been necessary to require that such
statements be disclosed. 

The court also noted that §115-20(e) provides that the State may introduce evidence
of the prior conviction by showing “specific instances of conduct.” By using such language, the
legislature contemplated that more than the mere fact of a prior conviction would be admitted. 

The court also noted that §115-7.4, which was not cited by either party to the appeal,
sets forth a second exception statutory exception for the admission of propensity evidence in
domestic violence cases. The court concluded that §115-7.4 would have justified admission of



the propensity evidence even had §115-20 been inapplicable. 
2. The court rejected defendant’s argument that the trial court abused its discretion by

admitting cumulative and unduly prejudicial details concerning the prior crime, resulting in
a “trial within a trial” concerning the prior offense. The court acknowledged that three
witnesses testified concerning the prior conviction, but found no indication that the prior
offense became the focus of the trial. 

(Defendant was represented by Assistant Defender Kerry Bryson, Ottawa.) 

People v. Everhart, 405 Ill.App.3d 687, 939 N.E.2d 82 (1st Dist. 2010) 
1. 725 ILCS 5/115-7.3 provides that in prosecutions for specified sex-related offenses,

evidence that the defendant has committed similar crimes may be admitted for any relevant
purpose, including to show a propensity to commit sex-related offenses. In deciding whether
the probative value of the other crimes evidence outweighs any undue prejudice to the
defendant, the trial court should consider several factors including the proximity in time
between the charged and predicate offenses, the degree of factual similarity between the
offenses, and any other relevant facts or circumstances. The key to balancing the probative
value and prejudicial effect of other crimes evidence offered to prove propensity is to avoid
admitting evidence which might entice the jury to convict the defendant only because he is a
bad person and deserves punishment. 

2. Here, evidence of a prior sex offense was properly admitted on the issue of
defendant’s propensity to commit sex crimes. First, the prior offense was not too remote to be
admitted although it occurred nearly 11 years before the current offense. There is no bright
line rule governing whether prior convictions are too old to be admitted under § 115-7.3;
instead, the age of the prior conviction is one factor to be considered in evaluating probative
value. 

The court noted that when defendant’s in-custody time was deducted, the lapse
between the offenses was less than six years. “We do not believe the gap of six years renders
the prior offense too remote as to be an abuse of discretion on this factor alone.” 

Furthermore, there was sufficient similarity between the offenses to justify admission
of the prior offense to show propensity. Where evidence is offered for some purpose other than
modus operandi, only general areas of similarity are required to justify admission. Here, the
offenses were sufficiently similar because both attacks occurred after midnight while the
complainants were alone (in a parking lot or unlocking an apartment door), both women were
moved to secluded locations, both women were told to remove the same items of clothing, and
both women were positioned to face away from the defendant and threatened with what each
believed to be a firearm. Furthermore, the perpetrator spoke to both women during the
assault, tried to prevent both women from seeing his face, and took the purses of both women
after the offense. 

The court rejected the argument that significant differences between the cases rendered
them insufficiently similar to be probative. For example, although the ages of the
complainants differed by 15 years, the court noted that each complainant was approximately
the same age as the defendant when the offenses occurred. Similarly, the fact that the attacks
differed in length was insignificant because neither complainant knew exactly how long the
assault had lasted. Finally, the court concluded that the differences in the type of penetration
in each case did not negate the factual similarities between the crimes. 

3. The court rejected the argument that § 115-7.3 violates due process. In People v.
Donoho, 204 Ill.2d 159, 788 N.E.2d 707 (2003), the Illinois Supreme Court upheld § 115-7.3
when challenged on equal protection grounds, and implicitly held that the statute also satisfies



due process. In addition, § 115-7.3 satisfies due process because the trial court retains
discretion to weigh probative value against prejudicial effect and deny admission of prejudicial
evidence. 

Defendant’s conviction for aggravated criminal assault was affirmed. 
(Defendant was represented by Assistant Defender Robert Hirschhorn, Chicago.) 

People v. Johnson, 406 Ill.App.3d 805, 941 N.E.2d 242 (1st Dist. 2010) 
1. Generally, evidence of other crimes is inadmissible if offered merely to prove a

defendant’s propensity to commit crime.  Under 725 ILCS 5/115-7.3(c), however, certain
uncharged sex-related offenses may be admitted to show the criminal propensity of a
defendant who is charged with a sex offense.  Before admitting evidence under §7.3, the trial
court must determine whether the probative value of the evidence is substantially outweighed
by any undue prejudice in light of the proximity in time of the charged and uncharged offenses,
the degree of factual similarity, and any other relevant facts. 

In weighing the probative value and prejudicial effect of other crimes evidence, the key
is to avoid admitting evidence which persuades the jury to convict merely because it believes
the defendant is a bad person who deserves punishment.  In addition, other crimes evidence
is improper if it will become a focal point of the trial. Finally, other crimes evidence must have
a threshold similarity to the crime charged in order to be admitted; the probative value of
evidence is greater where there are more factual similarities between the offenses. 

2. For two reasons, the trial court erred at a trial for aggravated criminal sexual assault
when it admitted evidence that 18 months after the charged offense, defendant and another
man sexually assaulted a different complainant. First, the trial court considered only whether
the other crimes evidence was probative, and did not weigh the probative value against any
undue prejudice. Second, there were substantial dissimilarities between the offenses.  In the
charged offense, the complainant was accosted by a single man as she walked past an alley.
In the uncharged offense, the complainant was forced into a car and assaulted by two men who
blew cocaine in her face and gave her alcohol.  In addition, the type of penetration differed
between the cases. 

In view of the “significant dissimilarities” between the offenses, the court concluded
that the probative value of the uncharged offense was substantially outweighed by the
prejudicial effect.  Thus, the trial court abused its discretion by admitting the evidence. 

3. However, the error was harmless because it did not likely influence the jury’s verdict. 
The court concluded that a rational trier of fact could easily have convicted defendant based
on the complainant’s testimony identifying him, the properly admitted medical evidence, and
an expert opinion based on DNA analysis. 

(Defendant was represented by Assistant Defender Brian Koch, Chicago.) 

People v. Johnson, 2012 IL App (1st) 091730 (No. 1-09-1730, 3/23/12)
1. Other-crimes evidence is generally inadmissible where its sole relevance is to

establish defendant’s propensity to commit crimes.
In a first-degree-murder prosecution, eliciting evidence on cross-examination of defense

witnesses that they were aware that defendant was incarcerated on drug charges had no
admissible bearing on his guilt or innocence other than to promote jury bias.

2. The general rule is that prior consistent statements are inadmissible to corroborate
the trial testimony of a witness because the statements serve to unfairly enhance the
credibility of the witness. The jury is likely to attach disproportionate significance to them as
people tend to believe that which is most often repeated, regardless of its intrinsic merit.



Prior consistent statements are not admissible merely because the testimony of a
witness has been discredited, or opposing counsel has sought to challenge his testimony. They
may be introduced to rebut an allegation that the witness was motivated to testify falsely, or
otherwise to rebut an allegation of recent fabrication. To qualify for this exception, the prior
consistent statements must have been made prior to the existence of the alleged motive to
testify falsely or the alleged fabrication.

Prior consistent statements of a prosecution witness were not properly admitted to
rebut an allegation that the witness was motivated to testify falsely. Although the State
elicited evidence that defendant and the witness were in rival factions of the same gang,
defense counsel did not argue that the witness had a motive to falsely implicate the defendant
in the crime. The defense position was that the witness’s identification of defendant was
honest, but mistaken. A charge of mistake or inaccuracy is not sufficient to render admissible
the prior consistent statements of a witness.

Even if the defense had chosen to argue that the witness had a motive to falsify due to
their gang rivalry, the State could only have introduced the prior consistent statement upon
a showing that the statement predated the existence of the rivalry. There is no question here
that the gang rivalry, as well as any motive to fabricate that might have arisen from that gang
rivalry, preexisted the offense.

(Defendant was represented by Assistant Defender Levi Harris, Chicago.)

People v. Johnson, 2014 IL App (2d) 121004 (No. 2-12-1004, mod. op. 1/23/15)
At a jury trial for first degree murder and aggravated criminal sexual assault, the trial

court admitted evidence that defendant allegedly committed three other sexual assaults
against three different persons. One of the separate offenses occurred 11 years before the
charged offenses, and the other two occurred within a few months after the charged offenses.
The trial court admitted the other crimes on the issues of propensity, intent, motive, lack of
mistake, and modus operandi.

The Appellate Court agreed with defendant that the other crimes evidence was
inadmissable for the asserted purposes, but found that it was properly admitted as propensity
evidence.

1. Generally, evidence of other crimes is inadmissible to show propensity to commit a
crime, but is admissible if relevant for any other purpose such as modus operandi, intent,
motive, identity, or absence of mistake. Subsequent bad acts may be used as other crimes
evidence.

725 ILCS 5/115-7.3(b) creates an exception to the general rule in certain sex offense
prosecutions. Under §115-7.3(b), in a prosecution for one of the specified offenses the State
may introduce evidence that defendant committed another of the specified offenses. Such
evidence is admissible for any relevant purpose, including defendant’s propensity to commit
sex crimes.

Before evidence may be admitted under §115-7.3(b), the trial court must weigh the
probative value of the evidence against the undue prejudice it might cause. The admissibility
of the evidence rests within the discretion of the trial court, whose decision will not be
disturbed absent an abuse of discretion.

2. Here, the trial court erred by admitting the other crimes for motive, lack of mistake,
and modus operandi. Because defendant maintained that the sexual intercourse was
consensual, neither modus operandi nor lack of mistake was at issue. Furthermore, there was
nothing in the record to suggest that the other crimes created a motive to commit the instant
offense, especially where two of the other crimes occurred after the charged crime and the



other occurred several years earlier.
3. The court concluded, however, that the other crimes evidence was relevant to show

defendant’s intent and propensity to commit sex offenses, and was therefore properly
admitted. The court rejected the State’s argument that under People v. Perez, 2012 IL App
(2d) 100865, evidence that is admitted pursuant to §115-7.3(b) is admitted without limitation
concerning its use. The court concluded that because §115-7.3 authorizes the use of other
crimes evidence only if relevant and where the probative value is not outweighed by the
prejudicial effect, evidence is admissible only on matters that are relevant under the facts of
the case.

The court also rejected defendant’s argument that reversible error occurred when the
jury was instructed that it could consider the other crimes evidence not only for propensity and
intent but also for motive, lack of mistake, and modus operandi. First, the trial court was not
required to give any limiting instruction. Second, precedent holds that where a limiting
instruction permits a jury to consider other crimes evidence for a number of reasons, and one
of those reasons is determined on appeal to be improper, the conviction must be affirmed
despite the overly broad instruction.

Defendant’s convictions for first degree murder and aggravated criminal sexual assault
were affirmed.

(Defendant was represented by Supervisor Charles Hoffman, Chicago.)

People v. McGee, 2015 IL App (1st) 122000 (No. 1-12-2000, 1/23/15)
Defendant was convicted of stalking a CTA employee based on two incidents where he

approached her, banged on the windows of her kiosk, and verbally threatened her. The State,
over defendant’s objection, was also allowed to introduce evidence of a physical altercation
between defendant and the CTA employee’s husband which occurred two hours after the
second incident, when defendant returned to the train station. During that altercation,
defendant stabbed the husband with a box cutter. The police later recovered a box cutter from
defendant’s backpack.

The court held that the admission of altercation between defendant and the husband
was improper other crimes evidence and reversible error. The court rejected the State’s
argument that evidence was admissible as a continuing narrative of the charged offense and
to show defendant’s intent to harm the CTA employee.

1. Other-crimes evidence is admissible if it is part of a continuing narrative of the
events giving rise to the charged offense or is intertwined with the offense. When facts about
the uncharged criminal conduct are part of a continuing narrative of the charged criminal
conduct, they do not constitute separate, distinct, and unconnected crimes.

Here, defendant’s altercation with the husband was a distinct event that was not part
of a continuing narrative. It occurred two hours after his last contact with the CTA employee
and did not involve any contact with her. Instead, when defendant returned to the station, the
husband approached him and the two began fighting. The incident was thus inadmissible as
a continuing narrative.

2. The incident was also inadmissible to establish defendant’s intent to harm the CTA
employee since it showed that he arrived at the station with the box cutter. Even though
evidence of the box cutter may have been admissible, the State could have done this by simply
showing that the box cutter was found in defendant’s backpack at the station. It had no need
to introduce evidence of the altercation to prove the existence of the box cutter.

The court reversed defendant’s conviction and remanded for a new trial.
(Defendant was represented by Assistant Defender Grace Palacio, Chicago.)



People v. Moore, 2012 IL App (1st) 100857 (No. 1-10-0857, 2/1/12)
1. Evidence of crimes for which a defendant is not on trial is inadmissible if relevant

merely to establish the defendant’s disposition or propensity to commit crime. Evidence of
other crimes is objectionable not because it has little probative value, but because it has too
much. Such evidence overpersuades the jury, which might convict the defendant only because
it feels that defendant is a bad person who deserves punishment. The erroneous admission of
evidence of other crimes carries a high risk of prejudice and ordinarily calls for reversal.

Given these concerns, when evidence of unrelated offenses is contained in an otherwise
competent statement or confession, it must be deleted when the statement or confession is
read to the jury, unless to do so would seriously impair its evidentiary value. 

2. The completeness doctrine provides that where one party introduces part of an
utterance or a writing the opposing party may introduce the remainder or so much thereof as
is required to place that part originally offered in proper context so that a correct and true
meaning is conveyed to the jury. The right to introduce an entire conversation or writing is not
absolute, but depends on the relevancy of the additional parts that the party seeks to
introduce. Otherwise inadmissible evidence may be admitted only where a defendant opens
the door to such material and its exclusion would mislead the jury.

3. A videotape of a police interrogation of defendant contained references to: (1) a prior
incident of domestic violence in which defendant punched a woman and broke her jaw after
finding her with another man; defendant apparently pled guilty to this charge; (2) defendant’s
prior history of robberies; and (3) defendant’s prior history as a drug dealer and membership
in a street gang. This other-crime evidence was irrelevant and unfairly prejudicial. Had
defense counsel objected to this evidence, it would have been excluded.

(Defendant was represented by Assistant Defender Jonathan Yeasting, Chicago.)

People v. Raymond, 404 Ill.App.3d 1028, 938 N.E.2d 131 (1st Dist. 2010) 
Other-crime evidence may be admitted to show defendant’s propensity to commit

predatory criminal sexual assault of a child pursuant to 725 ILCS 5/115-7.3. Unlike evidence
offered to prove modus operandi or common scheme or design, the level of similarity between
the charged and uncharged offenses need not be sufficient to earmark both as the handiwork
of a single offender; mere general areas of similarity are enough.

The court concluded that the following similarities were sufficient to uphold admission
of the other crime evidence, even though some dissimilarities did exist between the offenses
and some of the similarities were generic: the offenses occurred within four years of each
other; both victims were female, in the same age range of 12-14; defendant was significantly
older (19 and 23); the encounters were in places where defendant was not permitted to be, but
were places the victims were familiar with; and the encounters began as consensual and
involved vaginal penetration. 

(Defendant was represented by Assistant Defender Sean Southern, Chicago.)

People v. Smith, 406 Ill.App.3d 747, 941 N.E.2d 419 (3d Dist. 2010) 
In derogation of common law, 725 ILCS 5/115-7.3 allows admission of evidence of other

sex offenses committed by defendant for any proper purpose, including proof of his propensity
to commit sex offenses, where defendant is charged with sex offenses.  The statute also
provides that when weighing the probative value of the other-offense evidence against undue
prejudice, the court may consider:  (1) the proximity in time to the charged offense; (2) the
degree of factual similarity to the charged offense; and (3) other relevant facts and



circumstances.  725 ILCS 5/115-7.3(c).
Defendant was charged with fondling his granddaughter’s vagina outside of her

clothing in 2005.  The State sought to admit evidence that defendant had committed: (1) forced
acts of sexual intercourse with his sisters in the 1960s and 1970s; (2) acts of digital
penetration and rubbing of the vaginal area under the clothing of his daughters in the 1970s
and 1980s; and (3) acts of touching the vaginal area of another granddaughter outside of her
clothing five years before the charged offense.

The court did not abuse its discretion in excluding evidence of the sex offenses
committed against the defendant’s sisters and daughters.  Evidence of those offenses was not
only stale due to their extreme remoteness in time, they constituted evidence of uncharged and
unproven allegations of sexual offenses dissimilar to and more heinous than the charged
offense.  The court did allow the State to admit evidence of the offense committed against the
other granddaughter, which was most similar to and therefore most probative of the charged
offense. 

The sheer volume of other-crime evidence proffered by the State also created a risk that
evidence would become a focal point of the trial and lead the jury to convict defendant based
on those crimes alone, rather than the charged offense. Contrary to People v. Watson, 386
Ill.App.3d 598, 900 N.E.2d 267 (2d Dist. 2008), this concern is not inconsequential where the
other-crime evidence is offered to prove propensity.  The court must still take care to ensure
that it admits only so much evidence as is reasonably necessary to prove propensity.

The Appellate Court affirmed the trial court’s order excluding evidence of the offenses
committed against defendant’s sisters and daughters.

People v. Smith, 2015 IL App (4th) 130205 (No. 4-13-0205, 3/26/15)
1. Evidence of other crimes is generally inadmissible to demonstrate the defendant’s

propensity to commit the charged criminal conduct. Such evidence, while relevant, is excluded
because it has too much probative value and to ensure that guilt and innocence is decided
solely on the basis of the charged conduct and not because the defendant is a bad person.

However, evidence of other offenses may be used to demonstrate propensity under 725
ILCS 5/115-7.3 when the defendant is charged with one of several enumerated sex offenses
and the probative value of the evidence is not substantially outweighed by its prejudicial
effect. Among the factors to be considered when balancing the probative value and the
prejudicial effect are: (1) the proximity in time to the charged offense, (2) the degree of factual
similarity to the charged offense, and (3) other relevant facts and circumstances.

In addition, in order to be admitted under §115-7.3 the other offenses must have a
threshold similarity to the charged conduct. However, because no two crimes are identical, the
existence of some differences does not necessarily defeat admission of the evidence.

2. At defendant’s trial for predatory criminal sexual assault of a child, aggravated
criminal sexual abuse, and sexual exploitation of a child, the trial court found that §115-7.3
authorized the admission of evidence of similar conduct which defendant committed against
other children some 12 to 18 years earlier. The Appellate Court found that the trial judge did
not abuse its discretion by admitting the evidence, noting that the offenses were “remarkably
similar” to the charges in this case and that the mere passage of time does not necessarily
make the admission of prior offenses unduly prejudicial.

The court also noted that the trial court acted to limit the prejudice of the prior crime
evidence when it barred testimony concerning prior conduct that was not similar to the
allegations in the present case and twice read limiting instructions that were repeated by the
State in closing argument. In addition, on cross-examination defense counsel was able to



establish that no charges had been filed concerning the prior offenses. Finally, the State did
not unduly emphasize the prior crimes evidence in closing argument.

Defendant’s convictions were affirmed.
(Defendant was represented by Assistant Defender Daaron Kimmel, Springfield.)

People v. Strawbridge, 404 Ill.App.3d 460, 935 N.E.2d 1104 (2d Dist. 2010)   
Other crimes evidence is not admissible to bolster the credibility of a State’s witness.

The trial court erred by allowing the State to introduce pornographic images recovered from
defendant’s computer in order to corroborate the complainant’s testimony that she had been
shown those pictures. 

The court rejected the argument that the error satisfied the “fundamental error” prong
of the plain error rule, however.  Because the improper admission of other crimes evidence is
subject to harmless error analysis, it is not of such a fundamental nature as to deny a fair trial
per se.  The court also found that the evidence did not deny a fair trial - possession of  deviate
pornographic images was not “particularly prejudicial” where such evidence was “less
reprehensible” than predatory criminal sexual assault of a child and aggravated stalking, the
crimes for which the defendant was on trial. 

(Defendant was represented by Assistant Defender Kathleen Weck, Elgin.) 
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§19-24(b)(2)
Modus Operandi, Common Scheme or Design

People v. Antonio, 404 Ill.App.3d 391, 935 N.E.2d 540 (1st Dist. 2010) 
  1. Crawford v. Washington, 541 U.S. 36, 55 (2004), identified business records as
among the well-established hearsay exceptions that by their nature are not testimonial and
subject to the Sixth Amendment cross-examination requirement.

Relying on 725 ILCS 5/115-5.1, the Appellate Court concluded that reports of
postmortem examinations are business records that may be admitted without the requirement
of an opportunity to cross-examine the declarant.  Section 115-5.1 provides in pertinent part
that “the records of the coroner’s medical or laboratory examiner summarizing and detailing
the performance of his or her official duties in performing medical examinations upon deceased
persons or autopsies, or both, and kept in the ordinary course of business of the coroner’s
office, duly certified by the county coroner or chief supervisory coroner’s pathologist or medical
examiner, shall be received as competent evidence in any court in this State, to the extent
permitted by this Section.”

Because postmortem examinations are business records, a medical examiner properly
testified to the results of examinations conducted by another medical examiner and a forensic
anthropologist. The medical examiner who performed the autopsy of a decomposed, headless
body found no trauma other than dismemberment, and could not determine the cause or
manner of death.  The anthropologist examined the skeletal remains, found no antemortem
injuries, and also could not determine a cause of death.

Melendez-Diaz v. Massachusetts, ___ U.S. ___, 129 S.Ct. 2527, ___ L.Ed.2d ___
(2009), did not change this result. The United States Supreme Court concluded that reports
of experts who tested controlled substances were comparable to affidavits offered to prove a
fact at issue, and therefore among the core class of testimonial statements for which cross-



examination was required.  In contrast, the reports of the medical examiner and the
anthropologist reached no conclusion as to the cause and manner of death, and did not prove
the identity of the victim. There was little or nothing to confront in either report.

2.  Generally, other crime evidence is admissible where relevant to a material issue
other then propensity. 

Defendant was charged with first degree murder but convicted of involuntary
manslaughter based on his statement to the police that he and the deceased argued, he
became angry and pushed her, and she fell and struck her head on a piece of furniture.  At
trial, the State offered evidence that three years earlier defendant had threatened the life of
his ex-wife with a gun.

The other crime evidence was properly admitted to prove intent, absence of mistake,
and modus operandi. The similarities of the two offenses were unmistakable, despite their
differences.  The evidence of the other crime illustrated defendant’s manner of handling
stressful or upsetting situations.

People v. Johnson, 2014 IL App (2d) 121004 (No. 2-12-1004, mod. op. 1/23/15)
At a jury trial for first degree murder and aggravated criminal sexual assault, the trial

court admitted evidence that defendant allegedly committed three other sexual assaults
against three different persons. One of the separate offenses occurred 11 years before the
charged offenses, and the other two occurred within a few months after the charged offenses.
The trial court admitted the other crimes on the issues of propensity, intent, motive, lack of
mistake, and modus operandi.

The Appellate Court agreed with defendant that the other crimes evidence was
inadmissable for the asserted purposes, but found that it was properly admitted as propensity
evidence.

1. Generally, evidence of other crimes is inadmissible to show propensity to commit a
crime, but is admissible if relevant for any other purpose such as modus operandi, intent,
motive, identity, or absence of mistake. Subsequent bad acts may be used as other crimes
evidence.

725 ILCS 5/115-7.3(b) creates an exception to the general rule in certain sex offense
prosecutions. Under §115-7.3(b), in a prosecution for one of the specified offenses the State
may introduce evidence that defendant committed another of the specified offenses. Such
evidence is admissible for any relevant purpose, including defendant’s propensity to commit
sex crimes.

Before evidence may be admitted under §115-7.3(b), the trial court must weigh the
probative value of the evidence against the undue prejudice it might cause. The admissibility
of the evidence rests within the discretion of the trial court, whose decision will not be
disturbed absent an abuse of discretion.

2. Here, the trial court erred by admitting the other crimes for motive, lack of mistake,
and modus operandi. Because defendant maintained that the sexual intercourse was
consensual, neither modus operandi nor lack of mistake was at issue. Furthermore, there was
nothing in the record to suggest that the other crimes created a motive to commit the instant
offense, especially where two of the other crimes occurred after the charged crime and the
other occurred several years earlier.

3. The court concluded, however, that the other crimes evidence was relevant to show
defendant’s intent and propensity to commit sex offenses, and was therefore properly
admitted. The court rejected the State’s argument that under People v. Perez, 2012 IL App
(2d) 100865, evidence that is admitted pursuant to §115-7.3(b) is admitted without limitation



concerning its use. The court concluded that because §115-7.3 authorizes the use of other
crimes evidence only if relevant and where the probative value is not outweighed by the
prejudicial effect, evidence is admissible only on matters that are relevant under the facts of
the case.

The court also rejected defendant’s argument that reversible error occurred when the
jury was instructed that it could consider the other crimes evidence not only for propensity and
intent but also for motive, lack of mistake, and modus operandi. First, the trial court was not
required to give any limiting instruction. Second, precedent holds that where a limiting
instruction permits a jury to consider other crimes evidence for a number of reasons, and one
of those reasons is determined on appeal to be improper, the conviction must be affirmed
despite the overly broad instruction.

Defendant’s convictions for first degree murder and aggravated criminal sexual assault
were affirmed.

(Defendant was represented by Supervisor Charles Hoffman, Chicago.)

People v. Littleton, 2014 IL App (1st) 121950 (No. 1-12-1950, 6/26/14)
At defendant’s trial for robbery, the State presented other crimes evidence to prove

modus operandi. As part of that evidence, the State presented testimony from two retired
police officers recounting statements from nine people concerning offenses to which defendant
entered guilty pleas several years earlier. The State contended that the statements were not
hearsay because they were offered as proof of modus operandi rather than to prove the truth
of the matters asserted. The Appellate Court rejected this argument and held that the
testimony contained inadmissible hearsay.

1. Hearsay consists of an out of court statement offered to prove the truth of the matter
asserted. An out-of-court statement is not hearsay if it is offered for some reason other than
to prove the truth of the matter asserted.

Thus, out-of-court statements concerning other crimes are not hearsay if offered to
prove something other than that the crime occurred. For example, in People v. Moss, 205
Ill.2d 139, 792 N.E.2d 1217 (2001) and People v. Lovejoy, 235 Ill.2d 97, 919 N.E.2d 843
(2009), statements concerning alleged sexual assaults were properly admitted at murder trials
not to show that the sexual assaults had occurred, but to show the defendants’ motives to kill
persons who could have been witnesses at trials for sexual assaults.

2. By contrast, statements about unrelated crimes are hearsay if offered to prove that
in fact the other crimes occurred. The modus operandi exception to the rule against other
crimes evidence allows admission of other crimes to prove the identity of a perpetrator, on the
theory that if one crime is committed in a unique way it is likely that another crime committed
in the same way was the work of the same person. A pattern which gives rise to an inference
of the perpetrator’s identity exists only if the statements about the other crimes are true. If
the statements about the other crimes are not true, there is no unique pattern of crime that
would support the modus operandi exception.

Thus, statements presented in support of the modus operandi exception are offered to
prove the truth of the matter asserted - that the other crimes occurred in a particular fashion.
Such statements constitute hearsay and are inadmissible unless a hearsay exception applies.

3. Noting that no Illinois court has recognized an exception to the hearsay rule for
statements offered to prove modus operandi, the court declined to create such an exception.

4. However, the erroneous admission of hearsay in this case was clearly harmless
where the improper evidence was not a significant factor in the conviction, the properly-
admitted evidence was overwhelming, and the improper evidence was largely cumulative.



Defendant’s conviction was affirmed.
(Defendant was represented by Assistant Defender Rachel Kindstrand, Chicago.)

People v. Quintero, 394 Ill.App.3d 716, 915 N.E.2d 461 (3d Dist. 2009) 
1. Due to the likelihood of prejudice, evidence of other crimes is generally inadmissible.

However, such evidence may be admitted for purposes other than to show a defendant’s
propensity for criminal activity. Thus, other crimes evidence may be admitted to show modus
operandi, intent, identity, motive, or absence of mistake.

In order to be admissible, other crimes evidence must have some threshold similarity
to the charged crime. Where evidence is offered on the theory of modus operandi, which refers
to a pattern of criminal behavior so distinctive that separate crimes are recognized as the work
of the same person, a high degree of factual similarity between the crimes is required. In other
words, the crimes must have distinctive features that are not common to most offenses of the
same type. 

2. At defendant’s trial for murder, the trial judge erred by admitting, on the issue of
identification, evidence of a second murder which had been committed some 20 months earlier.
Because there was nothing about the earlier offense which connected defendant to the charged
offense, the evidence was not probative on identification.

The court found that the evidence was admissible, if at all, only to show modus
operandi – that the offenses were so similar as to mark them as the handiwork of a single
perpetrator. The court found there were insufficient similarities between the offenses to justify
admission of the evidence to show modus operandi; the State’s theory of the crime was similar
to a scene from the movie “The Godfather,” and was not a distinctive method of committing
crimes which could be traced to a single criminal. The court stated that the differences
between the two offenses “outweigh the unremarkable similarities. . . such that there was no
demonstrated pattern of criminal behavior so distinctive that the separate crimes could be
recognized as the handiwork of the defendant.” 

3. The improper admission of other crimes evidence may be harmless if the defendant
is not prejudiced or denied a fair trial. The State has the burden of persuasion, and to
establish harmlessness must show beyond a reasonable doubt that the result would have been
the same without the error. 

Here, the erroneous admission of other crimes evidence could not be deemed harmless.
The evidence of guilt was not overwhelming, and the outcome of the trial depended largely on
the credibility of a witness whose believability was suspect. 

Defendant’s conviction was reversed and the cause remanded for a new trial.
(Defendant was represented by Assistant Defender Fletcher Hamill, Ottawa.) 

Top

§19-24(b)(3)
Intent, Knowledge, Absence of Mistake

People v. Chapman, 2012 IL 111896 (No. 111896, 3/22/12)
 1. Generally, evidence of other crimes is admissible for purposes other than to show
propensity to commit crime. Thus, other crimes evidence is admissible to show motive, intent,
identity, lack of mistake, and modus operandi, provided that the prejudicial impact of the



evidence does not substantially outweigh the probative value. The trial court’s ruling on the
admissibility of other crimes evidence will not be disturbed absent a clear abuse of discretion. 

2. 725 ILCS 5/115-20 provides that: 
[e]vidence of a prior conviction of a defendant for domestic
battery, aggravated battery committed against a family or
household member . . . stalking, aggravated stalking, or violation
of an order of protection is admissible in a later criminal
prosecution for any of these types of offenses when the victim is
the same person who was the victim of the previous offense that
resulted in conviction of the defendant. (Emphasis added). 

Section 115-20 abrogates the common law rule against propensity evidence, provided
that the evidence is relevant and its probative value is not substantially outweighed by the
risk of undue prejudice. People v. Dabbs, 239 Ill. 2d 277, 940 N.E.2d 1088 (2010). 

3. Defendant argued that at his trial for the first degree murder of his girlfriend, the
State should not have been allowed to introduce evidence that defendant had a prior conviction
for domestic battery against the decedent. Defendant argued that §115-20 does not authorize
admission of the prior conviction in a first degree murder trial, because the phrase “later
criminal prosecution for any of these types of offenses” authorizes other crimes evidence only
in subsequent prosecutions for the five offenses specified in the statute. Defendant argued that
because first degree murder is not specifically listed, §115-20 does not authorize the use of
propensity evidence in first degree murder prosecutions. 

The court rejected the defendant’s argument, finding that the phrase “any of these
types of offenses” was intended to include prosecutions for all offenses which share the same
general characteristics as the specified offenses. Because murder of a household member can
be of the same “kind, class or group” as the offenses enumerated in §115-20, and the charge
alleged that defendant murdered his girlfriend in the couple’s residence, the charge involved
the functional equivalent of domestic battery or aggravated battery committed against a
family or household member. Thus, §115-20 authorizes admission of the prior conviction so
long as the probative value is not outweighed by the prejudicial effect.  

4. The court concluded that evidence of defendant’s prior domestic battery conviction
was more probative than prejudicial where the prior offense was committed against the same
victim, occurred less than 18 months before the alleged murder, and was relevant to the
State’s theory of the case because it showed defendant’s intent and inclination to harm the
decedent. 

Defendant’s conviction for first degree murder was affirmed.
(Defendant was represented by Assistant Defender Bob Burke, Mt. Vernon.) 

People v. Harding, 401 Ill.App.3d 482, 929 N.E.2d 597 (1st Dist. 2010) 
1. Evidence of crimes other than the offense with which the defendant is charged may

not be admitted to show general criminal propensity, but may be admitted if relevant for other
purposes, including intent. Other crimes evidence should be admitted only if sufficiently
relevant concerning a proper issue to avoid the risk that the jury will consider it merely as
showing propensity. 

One factor in determining relevancy is whether the uncharged crimes are sufficiently
similar to the charged crime to be probative of a contested issue. Only “general similarity”
between the charged and prior offenses is required when other crimes evidence is admitted on
the issue of intent. 

The prosecution’s statement of its purpose for introducing other crimes evidence does



not remove the need for the trial court to make an independent determination of relevance.
2. Where the defendant was charged with child abduction for attempting to lure

children to his car by offering them rides, evidence of prior convictions for attempted
aggravated criminal sexual assault and attempted criminal sexual assault was insufficiently
similar to the charged crime to justify admission on the issue of intent. The prior crimes
involved forcible attacks on adult women who were followed on foot as they left bars, and
offered no insight into defendant’s intentions when he offered rides to elementary school girls
in broad daylight. Instead, the prior offenses merely showed a propensity to commit sexual
crimes. 

The court rejected the State’s arguments that the crimes were sufficiently similar to
be admissible because all of the victims were females who were strangers to the defendant;
“[w]e are aware of no authority permitting the admission of prior crimes on the basis of such
broad generalities.”

Defendant’s convictions were reversed and the cause remanded for a new trial. 
(Defendant was represented by Assistant Defender Robert Hirschhorn, Chicago.)

People v. Johnson, 2014 IL App (2d) 121004 (No. 2-12-1004, mod. op. 1/23/15)
At a jury trial for first degree murder and aggravated criminal sexual assault, the trial

court admitted evidence that defendant allegedly committed three other sexual assaults
against three different persons. One of the separate offenses occurred 11 years before the
charged offenses, and the other two occurred within a few months after the charged offenses.
The trial court admitted the other crimes on the issues of propensity, intent, motive, lack of
mistake, and modus operandi.

The Appellate Court agreed with defendant that the other crimes evidence was
inadmissable for the asserted purposes, but found that it was properly admitted as propensity
evidence.

1. Generally, evidence of other crimes is inadmissible to show propensity to commit a
crime, but is admissible if relevant for any other purpose such as modus operandi, intent,
motive, identity, or absence of mistake. Subsequent bad acts may be used as other crimes
evidence.

725 ILCS 5/115-7.3(b) creates an exception to the general rule in certain sex offense
prosecutions. Under §115-7.3(b), in a prosecution for one of the specified offenses the State
may introduce evidence that defendant committed another of the specified offenses. Such
evidence is admissible for any relevant purpose, including defendant’s propensity to commit
sex crimes.

Before evidence may be admitted under §115-7.3(b), the trial court must weigh the
probative value of the evidence against the undue prejudice it might cause. The admissibility
of the evidence rests within the discretion of the trial court, whose decision will not be
disturbed absent an abuse of discretion.

2. Here, the trial court erred by admitting the other crimes for motive, lack of mistake,
and modus operandi. Because defendant maintained that the sexual intercourse was
consensual, neither modus operandi nor lack of mistake was at issue. Furthermore, there was
nothing in the record to suggest that the other crimes created a motive to commit the instant
offense, especially where two of the other crimes occurred after the charged crime and the
other occurred several years earlier.

3. The court concluded, however, that the other crimes evidence was relevant to show
defendant’s intent and propensity to commit sex offenses, and was therefore properly
admitted. The court rejected the State’s argument that under People v. Perez, 2012 IL App



(2d) 100865, evidence that is admitted pursuant to §115-7.3(b) is admitted without limitation
concerning its use. The court concluded that because §115-7.3 authorizes the use of other
crimes evidence only if relevant and where the probative value is not outweighed by the
prejudicial effect, evidence is admissible only on matters that are relevant under the facts of
the case.

The court also rejected defendant’s argument that reversible error occurred when the
jury was instructed that it could consider the other crimes evidence not only for propensity and
intent but also for motive, lack of mistake, and modus operandi. First, the trial court was not
required to give any limiting instruction. Second, precedent holds that where a limiting
instruction permits a jury to consider other crimes evidence for a number of reasons, and one
of those reasons is determined on appeal to be improper, the conviction must be affirmed
despite the overly broad instruction.

Defendant’s convictions for first degree murder and aggravated criminal sexual assault
were affirmed.

(Defendant was represented by Supervisor Charles Hoffman, Chicago.)

People v. McGee, 2015 IL App (1st) 122000 (No. 1-12-2000, 1/23/15)
Defendant was convicted of stalking a CTA employee based on two incidents where he

approached her, banged on the windows of her kiosk, and verbally threatened her. The State,
over defendant’s objection, was also allowed to introduce evidence of a physical altercation
between defendant and the CTA employee’s husband which occurred two hours after the
second incident, when defendant returned to the train station. During that altercation,
defendant stabbed the husband with a box cutter. The police later recovered a box cutter from
defendant’s backpack.

The court held that the admission of altercation between defendant and the husband
was improper other crimes evidence and reversible error. The court rejected the State’s
argument that evidence was admissible as a continuing narrative of the charged offense and
to show defendant’s intent to harm the CTA employee.

1. Other-crimes evidence is admissible if it is part of a continuing narrative of the
events giving rise to the charged offense or is intertwined with the offense. When facts about
the uncharged criminal conduct are part of a continuing narrative of the charged criminal
conduct, they do not constitute separate, distinct, and unconnected crimes.

Here, defendant’s altercation with the husband was a distinct event that was not part
of a continuing narrative. It occurred two hours after his last contact with the CTA employee
and did not involve any contact with her. Instead, when defendant returned to the station, the
husband approached him and the two began fighting. The incident was thus inadmissible as
a continuing narrative.

2. The incident was also inadmissible to establish defendant’s intent to harm the CTA
employee since it showed that he arrived at the station with the box cutter. Even though
evidence of the box cutter may have been admissible, the State could have done this by simply
showing that the box cutter was found in defendant’s backpack at the station. It had no need
to introduce evidence of the altercation to prove the existence of the box cutter.

The court reversed defendant’s conviction and remanded for a new trial.
(Defendant was represented by Assistant Defender Grace Palacio, Chicago.)

People v. Sundling, 2012 IL App (2d) 070455-B (No. 2-07-0455, 1/31/12)
1. In People v. Kitch, 239 Ill.2d 452, 942 N.E.2d 1235 (2011), the Supreme Court held

that the defense has an adequate opportunity to cross-examine, and the Confrontation Clause



is therefore satisfied, where the witness testifies on direct examination in sufficient detail to
establish each element of the charged offenses. Here, the Confrontation Clause was satisfied
where the victim testified and was subject to cross-examination, although the witness had
gaps in his memory, because those gaps did not reach the point that the witness provided
insufficient detail to permit cross-examination. The eight-year-old witness, who was four years
old at the time of the alleged sexual abuse, testified that he remembered meeting the
defendant and remembered wrestling with him, but could not remember where the defendant
touched him or whether defendant said anything. 

Because the witness testified and willingly responded to all questions asked on direct
examination, and was available for cross-examination had defense counsel sought to question
him, the fact that he had trouble remembering some aspects of the incident did not make him
unavailable for cross-examination. The court distinguished People v. Learn, 396 Ill.App.3d
891, 919 N.E.2d 1042 (2nd Dist. 2009), in which the witness “shut down emotionally and was
unable to answer questions,” because in this case the witness answered all the questions he
was asked and provided enough detail to permit cross-examination. 

2. Generally, other crimes evidence is inadmissible to demonstrate the defendant’s
propensity to commit the charged crime. Evidence regarding other crimes is admissible,
however, if offered to prove intent, modus operandi, identity, motive, absence of mistake, or
some relevant fact other than propensity. Before admitting evidence of other crimes, the trial
court must weigh probative value against prejudicial effect. Other crimes evidence may be
excluded if the prejudicial effect substantially outweighs the probative value. 

In addition, 725 ILCS 5/115-7.3(a)(1) permits the admission of some other crimes
evidence in prosecutions for certain sex offenses. However, §115-7.3(a)(1) also requires a
balancing of probative value and prejudicial effect.   

To be admissible, other crimes evidence must have some threshold similarity to the
crime charged. As factual similarities increase, the probative value of the evidence also
increases. Where the evidence is not offered to show modus operandi, mere general areas of
similarities are sufficient to support admissibility. 

Defendant was charged with aggravated criminal sexual abuse against two children.
The court concluded that the trial judge erred by admitting three prior convictions for sex
offenses against children. 

The court held that it was error to admit a 1984 Cook County conviction for indecent
liberties and a 1997 Michigan conviction for attempted criminal sexual conduct with a person
under the age of 13, because the only evidence consisted of certified copies and a docketing
statement for the Cook County case and a copy of the charge and sentencing order in the
Michigan case. Because the supporting evidence was insufficient to permit the trial court to
determine that there were similarities between the prior offenses and the instant charges, the
evidence should have been excluded. 

Similarly, the trial court erred by admitting a 1997 Indiana conviction for child
molestation. Although the State introduced a probable cause affidavit from the Indiana case,
the affidavit should have been excluded for two reasons. First, the affidavit lacked sufficient
indicia of reliability concerning the conduct underlying the conviction because it related to the
original charges, not to a subsequent guilty plea which defendant entered after an Appellate
Court in Indiana overturned the original conviction. 

Second, the affidavit was inadmissible hearsay because it was an out-of-court
statement offered to prove the truth of the matters asserted. The court found that the affidavit
could not qualify for the business record exception to the hearsay rule; the business record
exception does not apply to documents which are prepared in anticipation of litigation, and a



probable cause affidavit is clearly created for purposes of litigation. 
However, the court concluded that the erroneous admission of the other crimes evidence

was not plain error. The defendant did not claim that the error was so serious that it affected
the fairness of the trial and challenged the integrity of the process, and the court concluded
that the evidence was not closely balanced. 

Defendant’s convictions for aggravated criminal sexual abuse were affirmed.
(Defendant was represented by Assistant Defender Heidi Lambros, Chicago.) 

People v. Young, 2013 IL App (2d) 120167 (No. 2-12-0167, 9/24/13)
Where defendant was charged with unlawful possession of less than 15 grams of

cocaine, and evidence of defendant’s previous drug use and drug purchases was admitted on
the issues of knowledge and intent, it was plain error to instruct the jury that it could consider
the prior drug crimes in determining “defendant’s knowledge and possession.” Because the
defendant was charged with possession of a controlled substance, allowing the previous drug
offenses to be considered on the issue of possession erroneously implied that the other drug
crimes could be used to show a propensity to commit drug offenses. The court stressed that the
trial court should have ensured that the instructions limited the jury’s use of the evidence to
properly admitted purposes. 

However, the court concluded that the error was harmless where the evidence was not
closely balanced and there was no serious risk that the jurors convicted defendant because
they did not understand the law.

(Defendant was represented by Assistant Defender Jack Hildebrand, Elgin.) 
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§19-24(b)(4)
Identity; Connecting Defendant to the Crime Charged

People v. Gumila, 2012 IL App (2d) 110761 (No. 2-11-0761, 12/6/12)
The common-law rule is that evidence of crimes, wrongs, or acts by the defendant, aside

from the crime for which he is being tried, is inadmissible if the prior conduct is relevant solely
to establish defendant’s propensity to commit an offense such as the one charged. Evidence
of other crimes may be admitted for a host of purposes other than to show propensity, such as
to prove intent, knowledge, and absence of mistake or accident. Other-crime evidence that is
relevant for a proper purpose is inadmissible if its probative value is substantially outweighed
by the danger of unfair prejudice. Whether to admit other-crime evidence lies within the sound
discretion of the trial court.

Evidence of Cookies and Favorites found on the hard drive of defendant’s computer was
admissible in his prosecution for possession of child pornography to prove that defendant
knowingly and voluntarily possessed the pornography. Defendant’s defense was that he did
not seek out the images of child pornography found on his computer, but that those images
had appeared by happenstance on his computer screen as he browsed for adult pornography.
The Cookies and Favorites proved that defendant revisited sites with names and descriptions
suggestive of child pornography. They tended to show that his accessing of illicit images was
knowing and voluntary rather than inadvertent. Although defendant did not argue that the
probative value of this evidence was outweighed by its prejudicial effect, it is manifest that the
relevance of the Cookies and Favorites far surpassed any potential for unfair prejudice.



People v. Martin, 408 Ill.App.3d 44, 945 N.E.2d 1239 (1st Dist. 2011) 
Other crimes evidence is inadmissible to show a defendant’s propensity to commit

crime, but may be admitted for other relevant purposes, including to establish the identity of
the perpetrator of a crime.  To establish identification, there must be some similarity between
the crimes which makes it more likely that the perpetrator of the uncharged offense also
committed the charged crime. 

The trial court properly admitted evidence that three weeks before the charged offense,
defendant shot a different man with the same weapon used in the charged offenses.  Although
the crimes had little else in common (the charged offenses involved an attempted robbery and
the uncharged offense an argument between two groups of men outside a restaurant), the use
of the same weapon within a short period of time made it more likely that the perpetrator of
the first crime also committed the second. 

(Defendant was represented by Assistant Defender Brian Koch, Chicago.)

People v. Pelo, 404 Ill.App.3d 839, 942 N.E.2d 463 (4th Dist. 2010)  
1. Evidence is relevant when it renders a matter of consequence more or less probable

or tends to prove a fact in controversy.
There was no error in the admission of evidence of pornography found on defendant’s

computer depicting violence against women, bondage, sadism, and rape, where a significant
portion depicted vaginal or anal penetration by a finger or foreign object. This evidence tended
to prove defendant’s identity as the perpetrator of the sexual assaults, as the perpetrator
emulated the acts and scenarios depicted in the pornography, showed a particular interest in
that type of activity, and said it gave him pleasure. It was irrelevant that there was no
evidence that defendant viewed the pornography contemporaneously to the sexual assaults.

2.  An issue regarding the admissibility of evidence is preserved for review only is there
is an adequate offer of proof.  A formal offer of proof is the traditional method of making an
offer of proof. It consists of eliciting the testimony of the witness sought to be introduced
outside the presence of the jury. An alternative method is an informal offer of proof made by
counsel informing the court with particularity: (1) what the testimony will be; (2) by whom it
will be presented; and (3) its purpose.  An informal offer of proof is insufficient if it merely
summarizes the testimony in a conclusory manner or offers unsupported speculation regarding
what the testimony will be.

Any error in the exclusion of testimony of an expert was waived where counsel made
no formal offer of proof after the court deemed counsel’s informal offer insufficient to inform
the court of the nature of the evidence sought to be introduced.

(Defendant was represented by Assistant Defender Ryan Wilson, Springfield.)

People v. Quintero, 394 Ill.App.3d 716, 915 N.E.2d 461 (3d Dist. 2009) 
1. Due to the likelihood of prejudice, evidence of other crimes is generally inadmissible.

However, such evidence may be admitted for purposes other than to show a defendant’s
propensity for criminal activity. Thus, other crimes evidence may be admitted to show modus
operandi, intent, identity, motive, or absence of mistake.

In order to be admissible, other crimes evidence must have some threshold similarity
to the charged crime. Where evidence is offered on the theory of modus operandi, which refers
to a pattern of criminal behavior so distinctive that separate crimes are recognized as the work
of the same person, a high degree of factual similarity between the crimes is required. In other
words, the crimes must have distinctive features that are not common to most offenses of the
same type. 



2. At defendant’s trial for murder, the trial judge erred by admitting, on the issue of
identification, evidence of a second murder which had been committed some 20 months earlier.
Because there was nothing about the earlier offense which connected defendant to the charged
offense, the evidence was not probative on identification.

The court found that the evidence was admissible, if at all, only to show modus
operandi – that the offenses were so similar as to mark them as the handiwork of a single
perpetrator. The court found there were insufficient similarities between the offenses to justify
admission of the evidence to show modus operandi; the State’s theory of the crime was similar
to a scene from the movie “The Godfather,” and was not a distinctive method of committing
crimes which could be traced to a single criminal. The court stated that the differences
between the two offenses “outweigh the unremarkable similarities. . . such that there was no
demonstrated pattern of criminal behavior so distinctive that the separate crimes could be
recognized as the handiwork of the defendant.” 

3. The improper admission of other crimes evidence may be harmless if the defendant
is not prejudiced or denied a fair trial. The State has the burden of persuasion, and to
establish harmlessness must show beyond a reasonable doubt that the result would have been
the same without the error. 

Here, the erroneous admission of other crimes evidence could not be deemed harmless.
The evidence of guilt was not overwhelming, and the outcome of the trial depended largely on
the credibility of a witness whose believability was suspect. 

Defendant’s conviction was reversed and the cause remanded for a new trial.
(Defendant was represented by Assistant Defender Fletcher Hamill, Ottawa.) 

Top

§19-24(b)(5)
Motive

People v. Lovejoy, 235 Ill.2d 97, 919 N.E.2d 843 (2009) 
1. The decision to qualify an expert rests in the sound discretion of the trial, whose

decision will be reversed only where it was so arbitrary, fanciful or unreasonable that no
reasonable person would have taken the same view. A person is permitted to testify as an
expert where his or her experience and qualifications afford knowledge that is not common to
the average layperson and which will assist the jury in evaluating the evidence and reaching
a conclusion. An expert is not required to meet any precise requirements regarding experience,
education, scientific study, or training. 

The trial court did not abuse its discretion by accepting a forensic scientist as an expert
in the field of fabric pattern impressions. Although the witness had participated in only two
weeks of training in this area some ten years prior to trial and had not been qualified as an
expert in this field before the instant trial, he had extensive experience comparing other,
analogous types of impressions and possessed knowledge of the process by which impressions
are left on objects. Furthermore, such knowledge was not common to the average layperson
and was helpful to the jury. 

2. Other crimes evidence is admissible if relevant for any purpose other than to show
the defendant’s propensity to commit crimes. Other crimes evidence can be admissible to show



motive to commit the crime charged, so long as the probative value of the evidence is not
outweighed by the prejudicial effect. 

Where the defendant was charged with the first degree murder of his stepdaughter, the
trial court properly admitted, as evidence of motive, the stepdaughter’s allegations that the
defendant had sexually assaulted her. The court noted that the trial court weighed the
probative value and prejudicial effect of such evidence, limited the testimony that was
admitted, and gave a limiting instruction. 

Admission of such evidence did not violate the right to confrontation under Crawford
v. Washington, which holds that testimonial hearsay is inadmissible unless the witness is
unavailable for trial and there was a prior opportunity for cross-examination. The statements
fell outside the Crawford rule because they were admitted not to prove the truth of the
matter asserted – that the defendant had assaulted the decedent – but to prove a possible
motive for the murder. 

3. Nor was Crawford violated where a medical examiner was allowed to testify
concerning the results of toxicology testing done by an outside laboratory, where the examiner
did not know the identity of the person who performed the testing or whether the equipment
was in proper operating condition. 

Under Illinois law, experts may both consider medical and psychological records
commonly relied upon by members of their profession and testify about the contents of those
records at trial. Because the medical examiner testified that it was common practice to rely
on toxicological reports prepared by an outside laboratory when drawing conclusions related
to the cause of death, and testified that he was trained to interpret such test results, those
results were admissible. The court also noted that the statements were not admitted for the
truth of the matter asserted – that the decedent had specified levels of substances in her blood
– but to explain the expert’s opinion concerning cause of death.

(Defendant was represented by Assistant Defender Kim Fawcett, Supreme Court Unit.)

People v. Jackson, 399 Ill.App.3d 314, 926 N.E.2d 786 (1st Dist. 2010) (No. 1-04-
3660, 3/10/10)

1. Evidence of uncharged crimes may not be admitted to establish propensity to commit
criminal acts. Such evidence may be admissible, however, for legitimate purposes such as proof
of motive. Unprosecuted drug use is admissible to establish a motive for the charged offense
only if the prosecution demonstrates that the defendant was addicted to narcotics and lacked
the financial resources to sustain his habit. 

Here, the State failed to present sufficient preliminary evidence to introduce
defendant’s drug use as a motive to commit murder. There was no evidence that defendant’s
drug use was habitual rather than recreational, and the only evidence concerning defendant’s
financial condition was that he had just cashed an unemployment check. 

Because the State failed to provide a sufficient foundation, defendant’s drug use was
improperly admitted to establish a motive for murder. The court also noted that at trial, the
prosecutor argued that defendant’s drug use should be considered only as reflecting his poor
character, and not as evidence of motive.

2. Although defendant objected on hearsay grounds to the admission of his statements
about his drug use, at trial he did not argue that he was prejudiced because the statements
revealed the commission of other crimes. The court concluded, however, that the plain error
rule applied because the evidence was closely balanced and because the error was of sufficient
magnitude to deny a fair trial. 

Defendant’s conviction was reversed and the cause remanded for a new trial. 



(Defendant was represented by Assistant Defender Kari Firebaugh, Chicago.)

People v. Weston, 2011 IL App (1st) 092432 (No. 1-09-2432, 8/12/11)
Evidence that the defendant was a member of a gang or was involved in gang-related

activity is admissible to provide a motive for an otherwise inexplicable act. Because street
gangs are regarded with considerable disfavor, and there may be strong prejudice against
street gangs, particularly in metropolitan areas, trial courts should exercise great care in
exercising discretion to admit gang-related testimony. Gang evidence is only admissible when
the prosecution can demonstrate a clear connection between the crimes and the gang evidence.

Two sisters were shot in the course of a search of their apartment by defendant and his
brother, who were looking for weapons belonging to defendant's cousin. No evidence connected
the weapons to any gang, only to defendant’s cousin. There was testimony that in the course
of the search defendant expressed concern about his cousin going to prison for life if the police
recovered the weapons. The familial relationship between defendant and his cousin provided
the clear explanation for defendant’s actions, not his gang membership. The gang evidence was
unnecessary to provide a motive for an otherwise inexplicable act, and should have been
excluded. As the gang evidence was irrelevant, its probative value could never outweigh its
prejudicial impact.

The court affirmed defendant’s convictions after finding the error harmless.
(Defendant was represented by Assistant Defender Elena Penick, Chicago.)

Top

§19-24(b)(6)
Time and Place Proximity

Top

§19-24(b)(7)
Consciousness of Guilt

People v. Abernathy, 402 Ill.App.3d 736, 931 N.E.2d 345, 2010 WL 2673073 (4th Dist. 2010) 
1. Evidence of other crimes is admissible if relevant for any reason other than to show

propensity to commit crime. Such evidence may be admitted to show motive, intent, identity,
absence of mistake, or modus operandi. Evidence of other crimes may also be admitted as part
of a continuing narrative of events and to show consciousness of guilt. 

Even where other crimes evidence is introduced for a permissible reason, it should be
excluded if the probative value is substantially outweighed by the danger of unfair prejudice.
Although the trial court did not explicitly state that it balanced prejudice and probative value
before deciding to admit the other crimes evidence, it was clear that the judge performed the
required balancing test because it limited the State to introducing the evidence most closely
related to the charged offense. 

2. Other crimes evidence may be admitted if it is part of a “continuing narrative” of the
events giving rise to the offense. Thus, evidence may be admitted if it is intertwined with the
offense charged, even if an uncharged offense is disclosed. 

Where defendant was charged with an aggravated domestic battery in his residence,



evidence that a fire was set at the same location a few minutes later was part of a continuing
narrative of the circumstances surrounding the battery, rather than evidence of a separate and
distinct crime.  The court stressed that the battery and fire occurred at the same location, the
fire destroyed some of the evidence of the battery, the fire was started within minutes after
the battery, and two of the officers assigned to investigate the battery began their inquiry at
the scene of the fire.  Under these circumstances, the continuing narrative theory applied. 

3. Under the “consciousness of guilt” theory for admitting other crimes evidence,
evidence that the defendant attempted to conceal his involvement in a crime, either by
destroying evidence or attempting to eliminate a witness, is admissible even if an uncharged
crime is disclosed.  Here, the trial court properly admitted evidence that defendant committed
arson in order to conceal evidence that he had committed domestic aggravated battery. 

4. The better practice is for the trial court to instruct the jury of the limited purpose of
other crimes evidence both at the time the evidence is admitted and at the close of the case.
However, reversal was not required where the trial court gave only an instruction at the close
of trial. 

(Defendant was represented by Assistant Defender Stuart Shiffman, Springfield.) 

Top

§19-24(b)(8)
Circumstances of Arrest; Narrative of Crime

People v. Adkins, 239 Ill.2d 1, 940 N.E.2d 11 (2010)   
Other-crime evidence may be admitted as part of a continuing narrative if it is part of

the circumstances attending the entire transaction and does not involve separate, distinct, and
disconnected crimes. The continuing-narrative exception is inapplicable even where offenses
occur in close proximity to each other, if the offenses are distinct and undertaken for different
reasons at a different place and at a separate time.

Defendant’s statement admitting to the commission of other burglaries and describing
the technique he used was not admissible under the continuing-narrative exception to the use
of other-crime evidence. But this evidence was properly admitted for a purpose other than to
prove defendant’s propensity to commit burglary.  Defendant’s statement supported his theory
of defense that he committed the burglary but left before any murder, by showing that he had
developed a technique to avoid detection and contact with residents of the homes he
burglarized.

(Defendant was represented by Assistant Defender Allen Andrews, Supreme Court
Unit.)

People v. Abernathy, 402 Ill.App.3d 736, 931 N.E.2d 345, 2010 WL 2673073 (4th Dist. 2010) 
1. Evidence of other crimes is admissible if relevant for any reason other than to show

propensity to commit crime. Such evidence may be admitted to show motive, intent, identity,
absence of mistake, or modus operandi. Evidence of other crimes may also be admitted as part
of a continuing narrative of events and to show consciousness of guilt. 

Even where other crimes evidence is introduced for a permissible reason, it should be
excluded if the probative value is substantially outweighed by the danger of unfair prejudice.
Although the trial court did not explicitly state that it balanced prejudice and probative value



before deciding to admit the other crimes evidence, it was clear that the judge performed the
required balancing test because it limited the State to introducing the evidence most closely
related to the charged offense. 

2. Other crimes evidence may be admitted if it is part of a “continuing narrative” of the
events giving rise to the offense. Thus, evidence may be admitted if it is intertwined with the
offense charged, even if an uncharged offense is disclosed. 

Where defendant was charged with an aggravated domestic battery in his residence,
evidence that a fire was set at the same location a few minutes later was part of a continuing
narrative of the circumstances surrounding the battery, rather than evidence of a separate and
distinct crime.  The court stressed that the battery and fire occurred at the same location, the
fire destroyed some of the evidence of the battery, the fire was started within minutes after
the battery, and two of the officers assigned to investigate the battery began their inquiry at
the scene of the fire.  Under these circumstances, the continuing narrative theory applied. 

3. Under the “consciousness of guilt” theory for admitting other crimes evidence,
evidence that the defendant attempted to conceal his involvement in a crime, either by
destroying evidence or attempting to eliminate a witness, is admissible even if an uncharged
crime is disclosed.  Here, the trial court properly admitted evidence that defendant committed
arson in order to conceal evidence that he had committed domestic aggravated battery. 

4. The better practice is for the trial court to instruct the jury of the limited purpose of
other crimes evidence both at the time the evidence is admitted and at the close of the case.
However, reversal was not required where the trial court gave only an instruction at the close
of trial. 

(Defendant was represented by Assistant Defender Stuart Shiffman, Springfield.) 

People v. Hale, 2012 IL App (1st) 103537 (No. 1-10-3537, 9/18/12)
1. Evidence of other crimes is admissible if it is part of the continuing narrative of the

event giving rise to the offense, is intertwined with the event charged, or explains an aspect
of the crime charged that would otherwise be implausible. Evidence of other crimes may be
admissible where it sets the stage for the charged offense and explains circumstances about
the charged offense that might appear improbable. Other-crime evidence may not be admitted
under the continuing-narrative exception, even when the crimes occur in close proximity, if
the crimes are distinct and undertaken for different reasons at a different place at a separate
time. A trial court’s ruling on the admissibility of other-crime evidence is reviewed for an
abuse of discretion.

2. Defendant made a statement to the police admitting his involvement in two
shootings. According to the statement, defendant and his companions were driving around
armed with guns with the intent to retaliate against a person named Mario. When they exited
their car to look for Mario, they were fired  upon, and fired back in self-defense. Defendant
believed that someone had been shot during that exchange of gunfire, and in fact an innocent
bystander was struck by bullets. Several minutes later and several blocks from the first
shooting, defendant and his companions fired at a car they believed to contain Mario.

The trial court denied the State’s motion in limine to admit evidence of the first
shooting at defendant’s trial for the second shooting under the continuing-narrative exception,
finding it more prejudicial than probative. The court noted that it would reconsider its ruling
if the defense attacked the integrity of defendant’s statement in any way.

3. The Appellate Court held that the trial court abused its discretion in excluding the
other-crime evidence. The evidence of the first shooting was offered to prove the ongoing
motive of defendant and his companions to locate and shoot Mario. Even though they did not



initiate the gunfire in the earlier shooting, they had exited their car with the intent to locate
and shoot Mario. Therefore, the two shootings were not separate and distinct. The evidence
of the earlier shooting proved defendant’s intent and a common criminal design supporting
defendant’s accountability for the later shooting.

The other-crime evidence was also admissible to corroborate defendant’s confession as
the police were not aware of his participation in the first shooting at the time he made the
admission. Although the trial court had ruled that it would allow admission of the other-crime
evidence if the defendant challenged the statement, the State was entitled to establish the
accuracy and reliability of the statement in its case- in-chief. The trier of fact must determine
the weight and reliability of the statement regardless of whether defendant challenges its
reliability.

The Appellate Court further held that any danger that the case would become a mini-
trial on the first shooting would be avoided by holding the State to its proffer that it only
intended to offer the testimony of the victim of the earlier shooting that she heard gunshots
and was shot at a particular location, but was unable to identify the perpetrator. The probative
value of this evidence substantially outweighed its risk of unfair prejudice.

Cunningham, J., dissented. The abuse-of-discretion standard is the most deferential
standard of review. An abuse of discretion occurs only when no reasonable person would agree
with the trial court’s decision. The majority simply substituted its judgment for that of the
trial court. There was no legitimate reason to admit the evidence of the earlier shooting.
Taking defendant’s statement at face value, the exclusion of evidence of the first shooting
created no risk of jury confusion. The only commonality between the two shootings was the
search for Mario. The trial court’s judgment that the probative value of the evidence of the
first shooting was outweighed by its prejudicial effect of creating the impression of a crime
spree was not an abuse of discretion.   

Top

§19-24(b)(9)
Details of Other Crimes

Top

§19-24(c)
Evidence Suggesting Other Criminal Conduct

People v. Maldonado, 402 Ill.App.3d 411, 930 N.E.2d 1104 (1st Dist. 2010) 
1. A witness’s isolated reference to having obtained the defendant’s DNA profile or

fingerprint record from a database does not constitute reversible error if the reference is
either: (1) necessary to explain the course of the investigation, or (2) ambiguous concerning
whether the evidence resulted from prior criminal activity. A reference is “isolated” if there
is neither direct evidence nor argument at trial concerning the defendant’s prior criminal
record. 

2. The court declined to reverse the conviction where a State fingerprint examiner
testified that she obtained defendant’s fingerprint card from the “Bureau of Identification in



Joliet.” First, the remark was isolated because there was no evidence or argument concerning
defendant’s prior offenses. Second, the remark was ambiguous because jurors are aware that
fingerprints may result from incidents other than an arrest, including obtaining government
employment. Finally, defense counsel did not request a limiting instruction, but instead chose
to clarify on cross-examination that the fingerprint card may have been created as a result of
defendant’s arrest on this charge, rather than from some unrelated arrest. Under these
circumstances, there was no likelihood of prejudice. 

(Defendant was represented by Assistant Defender Levi Harris, Chicago.)

People v. Roman, 2013 IL App (1st) 110882 (No. 1-11-0882, 11/6/13)
1. Evidence that defendant was a gang member or involved in gang-related activities

is admissible to show a common purpose or design, or to provide a motive for an otherwise
inexplicable act. However, due to the possibility of strong prejudice against street gangs, gang-
related evidence is admissible only if there is adequate proof that membership or activity in
the gang is related to the crime charged. The trial court must take great care in admitting
gang-related testimony. 

2. The trial court erred at a trial for first degree murder by admitting testimony from
eyewitnesses that defendant was a member of the Latin Kings. The Court rejected the State’s
argument that such evidence strengthened eyewitness identifications of the defendant as one
of the perpetrators. Although two of the eyewitnesses stated that they knew defendant was
a gang member, none of the eyewitnesses based their identifications of defendant on that fact.
Instead, the witnesses stated that they recognized the perpetrators of the offense because they
had seen them in the neighborhood for several years. Thus, gang membership was not related
to the identifications. 

Similarly, the trial court improperly admitted photographs of defendant’s tattoos and
testimony from a police officer that the tattoos showed that defendant was a member of the
Latin Kings. Although the judge also admitted this evidence to corroborate eyewitnesses’
identifications, none of the witnesses mentioned the tattoos or suggested that the tattoos were
an aid in identifying defendant as one of the perpetrators. Thus, the evidence was not relevant
to the identifications and had the effect of inflaming the jury. 

Furthermore, the gang evidence was not admissible to support the State’s theory that
the murder was gang related. The State argued that the perpetrators killed the victim to
avenge a perceived slight to the Latin Kings a few weeks earlier, when workers at the factory
where the offense occurred gave shelter to a man who was being beaten. The court stressed
that the State failed to present any evidence to show that the instant offense was intended as
retaliation for a perceived slight. In addition, there was no evidence that either this incident
or the prior one was gang related, as there was no testimony that the perpetrators flashed
gang signs, yelled gang slogans, or otherwise indicated that they were members of a gang. 

3. The court concluded that the error was not harmless beyond a reasonable doubt,
noting that there was no physical evidence tying defendant to the offense and that the
admission of gang evidence always carries a strong risk of prejudice. 

4. Finally, the trial judge erred by denying defense counsel’s request to remove a “Gang
Unit” sticker from the State’s courtroom cart, especially since the State had no objection.
Given the strong risk of prejudice that is inherent whenever a jury is exposed to gang-related
evidence, the presence of the sticker on the cart had the potential to negatively impact the
defense. The court stated, “Whether the case involves gang affiliation or not, fairness dictates
that the cart be identified with a sticker that does not transmit a potentially prejudicial
message, especially when an innocuous alternative is so easy.” 



(Defendant was represented by Assistant Defendant Kristen Mueller, Chicago.)  

Top

§19-25 
Photographs

People v. Taylor, 2011 IL 110067 (No. 110067, 10/6/11)
1. Photographs and videotapes may be introduced as substantive evidence if a proper

foundation is laid. Such evidence is frequently admitted under the “silent witness” theory,
which provides that no witness need testify concerning the accuracy of an image depicted in
the photograph or videotape so long as the accuracy of the process that produced the evidence
is established by an adequate foundation. 

As a matter of first impression, the court found that the Appellate Court appropriately
considered several factors in determining whether there had been a proper foundation for the
admission of a VHS tape under the “silent witness” theory, including: (1) the device’s
capability for recording and general reliability; (2) the competency of the operator; (3) the
proper operation of the device; (4) a chain of custody showing the manner in which the
recording was preserved; (5) an identification of the persons, locale or objects depicted; and (6)
an explanation of any copying or duplication process. The court stressed, however, that no list
of factors is exclusive, and each case must be evaluated under all of the circumstances. The
dispositive issue in determining whether a proper foundation was established is whether the
process that produced the recording was shown to be accurate and reliable. 

2. Here, the Appellate Court erred by finding that the State failed to establish a
sufficient foundation to admit a VHS tape which had been made from the hard drive of a
surveillance camera. The court found that although the system might not have worked
perfectly, the mere fact that a recording existed showed that it did work to some extent. The
fact that portions of the recording were incomplete did not bar its evidentiary use so long as
the defects were not so substantial as to render the entire recording untrustworthy. 

Because the officer who set up the surveillance camera testified that he determined
that it was working properly, and the videotape made from the surveillance video allowed the
defendant to be identified, there was sufficient evidence to show that the system was working
properly. 

3. The court rejected the Appellate Court’s finding that the VHS tape was inadmissible
because the State failed to give an explanation of the process by which the data from the hard
drive of the surveillance system was copied to the VHS cartridge. The court noted that a police
report stated that the officer “made a copy of the video surveillance on the hard drive,
specifically the segment where [defendant] was in [the complainant’s office], onto a VHS tape.”
Where a court is addressing preliminary questions, including the admissibility of evidence, it
need not follow the usual rules of evidence and may consider hearsay or other evidence which
would be inadmissible if offered to a jury. Thus, the Appellate Court erred by refusing to
consider the report on the ground that it was not “evidence.” 

The court also concluded that the report provided a sufficient explanation of the copying
process to establish that the process was reliable. The court did not indicate whether the police
report had been admitted at trial or was merely contained in the common law record.

4. For similar reasons, the court found that the Appellate Court erred by finding that



the State failed to show a sufficient chain of custody to make the VHS tape admissible. The
same police report stated that the officer made the VHS tape and then locked the tape in his
desk “to be later locked in an evidence locker.” In addition, a strict proof of chain of custody
is not necessary if there are other factors demonstrating the authenticity of the recording.
Finally, gaps in the chain of custody go to the weight of the evidence rather than its
admissibility. 

5. The Appellate Court also erred by finding that the VHS tape was inadmissible
because the State failed to preserve the original recording on the hard drive of the surveillance
system. The Supreme Court concluded that the “original” of data stored in a computer or
similar device is a printout or other output that is “readable by sight, shown to reflect the data
accurately.” Thus, the VHS tape, which was created by copying data stored on the hard drive
of the surveillance system, constituted an “original.” The State was not required to bring the
surveillance system into court to show the video that was recorded on the hard drive. 

6. Finally, the Appellate Court erred by finding that the State failed to establish that
there had been no alterations, deletions or changes during the process of copying the data from
the surveillance system to the VHS cartridge. In many cases, alteration of the image may be
necessary to prevent the introduction of irrelevant, unimportant, prejudicial, or privileged
information. As a general rule, editing renders evidence inadmissible only if it affects the
reliability or trustworthiness of the recording. Otherwise, editing goes only to the weight of
the evidence. 

Thus, a videotape is inadmissible only if the editing shows that the recording was
tampered with or fabricated. Here, there was no such showing, as the officer who made the
tape testified that the recording on the VHS tape was the same as the one he watched on the
original surveillance system. 

The court concluded that the totality of the evidence showed that the State laid a
proper foundation for the admission of the VHS tape. Thus, the court did not abuse its
discretion by admitting the tape. 

(Defendant was represented by Assistant Defender Jack Hildebrand, Elgin.) 

People v. Crenshaw, 2011 IL App (4th) 090908 (No. 4-09-0908, 8/10/11)
A partially inaudible sound recording is admissible, and any gaps in the recording are

relevant only to the weight of the evidence, unless the inaudible portions are so substantial
as to render the recording untrustworthy as a whole.

The circuit court did not abuse its discretion in admitting a cell phone recording of an
alleged sexual assault that was not of good quality, but which the court had found was “more
audible than not.” The court relied on the partially audible recording only to determine that
the complainant was in distress and that someone was whispering to her. The testimony of
the complainant and her mother, and not the recording, supplied the evidence that the
defendant was the person whispering in the recording. The court also considered the mother’s
reaction after listening to the recording – she immediately packed up her family and left the
home they shared with defendant.

(Defendant was represented by Assistant Defender Catherine Hart, Springfield.)

People v. Decaluwe, 405 Ill.App.3d 256, 938 N.E.2d 181 (1st Dist. 2010) 
Evidence is relevant if it has the tendency to make the existence of a fact that is

important to the determination of an action more or less probable than it would be without the
evidence.  Evidence may be rejected on the grounds of relevancy if the evidence is remote,
uncertain or speculative.  Admissibility may also depend on whether the probative value of the



evidence outweighs its prejudicial effect.  In this context, “prejudice” means an undue tendency
to suggest a decision on an improper basis, commonly an emotional one, such as sympathy,
hatred, contempt or horror.

The defendant was charged with armed violence, aggravated kidnaping and attempt
aggravated criminal sexual assault, in that he demanded that the 14-year-old complainant
take nude photographs of him.  Five-year-old photographs of the defendant’s naked torso taken
by defendant’s wife and of defendant wearing shorts were not relevant and only invited
speculation about the character of the defendant, especially given the nature of the charges. 

(Defendant was represented by Assistant Defender Robert Markfield, Chicago.)

People v. Dennis, 2011 IL App (5th) 090346 (No. 5-09-0346, 8/31/11)
There are two ways in which a foundation to admit a visual recording may be provided.

A traditional foundation occurs where a witness can authenticate the content of the recording
by testifying that the recording accurately represents what he or she personally saw or heard
when the event portrayed by the recording occurred. When a foundation is provided in this
way, additional authentication such as a chain of custody is unnecessary.

Alternatively, the court can admit a recording as substantive evidence based on a
foundation which establishes the recording’s authenticity by other means. Under the “silent
witness” theory, a recording may be admitted without the testimony of an eyewitness to the
event if there is sufficient proof that the process which produced the recording was reliable.
Under this method, the proponent of the evidence must show the capability of the device for
recording, the competency of the operator, the proper operation of the device, the preservation
of the recording without changes, additions or deletions, and the identification of the persons,
locale or objects depicted sufficiently to make a clear showing that the recording is relevant.
This method of showing foundation implicitly includes preservation of a chain of custody and
an explanation of any copying which shows that during the process there were no changes,
additions, or deletions. 

Without fully explaining its holding, the court concluded that the State provided a
sufficient foundation, under the “silent witness” theory, to admit a surveillance tape and three
still photographs created from the tape. After an armed robbery was reported, a crime scene
investigator went to the scene. He then asked  the owner of the security company which had
installed the security system to come to the store. The investigator and the security company
owner watched the videotape at the store. At the request of the investigator, the security
company owner burned two copies of the tape on CD’s. The investigator took one of the CD’s
to his office and labeled it to show the date and the name of the person who had created it. 

The court noted the failure of the defense to claim that the recording was not authentic
or accurate, and held that in the absence of actual evidence of tampering the State is required
to show only a probability that no tampering, substitution, or contamination occurred. 

Defendant’s conviction for armed robbery was affirmed. 
(Defendant was represented by Panel Attorney Pamela Lacey, Benton.) 

People v. Flores, 406 Ill.App.3d 566, 941 N.E.2d 375 (2d Dist. 2010) 
1. Videotape and photographic evidence may be admitted at trial for one of two

purposes.  First, a tape or photograph may be admitted as demonstrative evidence, to
illustrate a witness’s testimony.  A foundation for the demonstrative use of a videotape is
established by the testimony of a witness with personal knowledge of the photographed object
that at the time relevant to the issue, the videotape is a fair and accurate representation of
the object. When a tape is used as demonstrative evidence, the fact that it has been edited goes



to weight rather than admissibility. 
Where a videotape is admitted as substantive evidence, by contrast, an adequate

foundation requires a showing that the original videotape has been preserved without change,
addition or deletion.  If a copy of the tape is introduced, there must be an explanation of the
copying process which satisfies the court that there were no changes, additions or deletions
in the exhibit that was admitted at trial.  Due to the ease with which digital images can be
manipulated with modern editing software, the State may be required to show a chain of
custody which shows that the image has not been altered. 

2. At defendant’s trial for driving with a suspended or revoked license, a witness
testified that a video which he took was an accurate portrayal of the defendant’s actions at the
time of the offense.  However, the witness also admitted that the exhibit was a copy of the
original tape and that he had erased images which concerned personal matters unrelated to
the offense.  Because the exhibit was not the original tape but an edited copy, and because the
witness “seemed to go out of his way to obscure the process by which he produced” the exhibit
and made “reconstructing the process . . . a matter of guesswork,” the exhibit was admissible
only as demonstrative evidence.  Because the trial court abused its discretion by relying on the
tape as subjective evidence, the conviction for driving with a revoked or suspended license was
reversed and the cause remanded for a new trial. 

(Defendant was represented by Assistant Defender Mark Levine, Elgin.)

People v. Sangster, 2014 IL App (1st) 113457 (No. 1-11-3457, 3/31/14)
A sound recording is admissible if a proper foundation is laid establishing the

authenticity and reliability of the recording. Under the silent witness theory, a recording may
be admitted without testimony from a witness who personally knows what the recording
portrays, if there is proof of the reliability of the process that produced the recording.

Defendant argued that the State failed to lay a proper foundation for the introduction
of a phone call he made from Cook County jail since there was no testimony about the
capability of the devices used for recording the call, the competency of the operators, or the
proper preservation of the recordings. The court rejected this argument, holding that the
ability of defendant to make the call provided sufficient evidence that the system worked
properly.

An employee of the jail testified at the admissibility hearing that when an inmate
enters the jail he is registered into the jail’s telephone system. Before an inmate can place a
call, he must give his personal identification number (PIN) and state his name. The system
has a voice recognition capability, so his voice must match his previously recorded voice before
the system will activate. If the system does not recognize the voice associated with the PIN,
the inmate cannot place a phone call. Inmate calls are recorded “as a mater of course.

The court held that with these procedures in place, the ability of defendant to make the
call provides sufficient evidence that the system was working properly, and hence shows that
the process that produced the recording was reliable. The court noted that defendant never
made a colorable claim that the recording was not authentic or accurate. Where a defendant
fails to present evidence of tampering or substitution, the State only needs to establish a
probability that those things did not occur. Any deficiencies go the weight, not the
admissibility, of the evidence.

(Defendant was represented by Assistant Defender Ginger Odom, Chicago.)

People v. Sykes, 2012 IL App (4th) 111110 (No. 4-11-1110, 7/31/12)
1. Under the silent-witness theory, a videotape may be introduced as substantive



evidence so long as a proper foundation is laid. It is not necessary for a witness to testify to
the accuracy of the images depicted in the video so long as the accuracy of the process used to
produce the evidence is established. This is because the evidence is received as a so-called
silent witness and thus speaks for itself.

2. When a lay witness provides opinion testimony, the witness’s testimony in the form
of opinions or inferences is limited to those which are: (a) rationally based on the perception
of the witness; (b) helpful to a clear understanding of the witness’s testimony or the
determination of a fact in issue; and (c) not based on scientific, technical, or otherwise
specialized knowledge. 

Lay opinion testimony is not objectionable because it embraces an ultimate issue to be
decided by the trial of fact, but it should be excluded when it consists of inferences and
conclusions that can be drawn by the trier of fact.

3.Whether it is proper for a witness to narrate the contents of a video of which he has
no personal knowledge is a legal issue involving no exercise of discretion, fact finding, or
evaluation of credibility. Therefore, the issue is subject to de novo review.

4. A surveillance video that was of very poor quality and was difficult to watch was
admitted as substantive evidence and thus spoke for itself. A witness who had no personal
knowledge of the events at issue testified that the video depicted defendant removing money
from a cash register. This testimony invaded the province of the jury because the witness was
in no better position than the jury to determine what the video depicted.

(Defendant was represented by Assistant Defender John McCarthy, Springfield.)

People v. Thompson, 2014 IL App (5th) 120079 (No. 5-12-0079, 4/25/14)
1. A witness who did not personally observe the events in question may identify, as lay

opinion testimony, a defendant depicted in a video or photograph so long as the witness was
better able than the jury to make an identification. To determine whether such evidence is
admissible courts must find that: (1) the witness was familiar with defendant prior to the
offense; and (2) the testimony will aid the jury in resolving the issue of identification without
invading the duties of the trier of fact. Testimony will properly aid the jury and not invade its
duties where a defendant’s appearance has changed between the time of recording and the
date of trial, and/or the video or photograph is unclear and the testimony will help describe
or interpret the unclear depiction.

Here, four witnesses identified defendant as the person depicted in the surveillance
video and still photograph derived from the video. Each witness was familiar with defendant
prior to the offense. But there was no evidence defendant had changed his appearance prior
to trial, and none of the witnesses had a better perspective than the jury to interpret the
evidence.

 Although the still photograph was blurry, none of the witnesses who identified
defendant described any particular features or aspects of defendant that would have aided the
jury in interpreting the unclear depiction. The jury was able to compare both the video (which
presented a clear depiction) and the distilled image against defendant, who was present in
court, and there is no basis for concluding that the witnesses could make a more informed
assessment of who was depicted in the  surveillance evidence. The introduction of this
identification testimony was thus improper.

2. The identification testimony was also improper as police procedure evidence. The
consequential steps in a police investigation are generally relevant to explain the State’s case
to a jury. The State must be allowed to explain why a previously unidentified defendant
became a suspect. But here none of the identification testimony explained how defendant



became a suspect since he had already been identified before any of the police witnesses 
viewed the surveillance video. The identification testimony thus did not assist the jury in
understanding the steps of the investigation or how defendant became a suspect.

3. Even if this identification testimony had been admissible, the cumulative impact of
calling four witnesses to each offer their opinion of who was depicted in the surveillance video
would have run the risk of improperly supplanting the function of the jury. Even when
admissible, trial judges should limit the amount of such evidence. Here, the four
identifications “painted multiple layers of prejudice on the images presented to the jury.”

Given the singular role of surveillance evidence, a conviction obtained following the
introduction of cumulative identification testimony cannot be trusted. The cause was
remanded for a new trial.

(Defendant was represented by Assistant Defender Lawrence O’Neill, Mount Vernon.)

Top

§19-26
Privileged Communications

§19-26(a) 
Marital Privilege

People v. Trzeciak, 2013 IL 114491 (No. 114491, mod. op. 2/21/14)
1. One spouse may testify against another spouse in a criminal case. However, a spouse may not

“testify as to any communication or admission made by either [spouse] to the other or as to any conversation
between them during marriage, except in cases in which either is charged with an offense against the person
or property of the other.” (725 ILCS 5/115-16). The purpose of this marital communications privilege,
derived from common law, is to promote marital harmony and stability, and thus aid in the preservation of
the marriage.

The privilege applies only to communications that are intended to be confidential. There is a
presumption that privately made communications between spouses are intended to be confidential, unless
it appears from the nature or circumstances that confidentiality was not intended. Nonverbal conduct is
privileged only where it is clearly intended as a substitute for an oral communication, i.e., it was intended
to convey a message.

Based on case law from foreign jurisdictions, the court concluded that a communication between
spouses can be considered “confidential” only where it is a private exchange that would not have been made
but for absolute confidence in, and induced by, the marital relationship. If what is said or done by either
spouse has no relation to their mutual trust and confidence as husband and wife, the reason for secrecy
ceases. In such cases, the privilege is inapplicable.

Whether a particular communication was made in reliance on the marital relationship depends on
the nature and form of the communication and the circumstances immediately surrounding its making. The
confidentiality of a communication is a preliminary question of fact to be decided by the trial court.

2. Testimony that defendant beat his wife, tied her up, tossed her in his truck, and drove to the house
of the deceased was not barred by the marital privilege because that nonverbal conduct was not intended to
convey a message.

Furthermore, defendant’s threat to kill his wife and the deceased was not barred by the privilege
because it was not a confidential communication. The court concluded that the threat was not made in
reliance on the confidences of the marriage and had no correlation to the mutual trust between defendant and
his wife as spouses. It is also evident that defendant intended for his wife to communicate the threat to the



deceased, and that it was the type of communication that defendant’s wife might have communicated to her
family or the police.

3. In a specially concurring opinion, Justices Theis and Karmeier agreed that the threat did not
constitute a confidential communication where it was made with the intent that it be repeated to a third party.
However, the concurring justices objected to the creation of a new exception to the privilege for
communications that were not motivated by the spouse’s reliance on the intimacy, special trust, and affection
of the marital relationship. The concurring opinion noted that such an exception is not included in the
statutory language of §115-16 and would require courts to consider the “health or status of a marital
relationship at the time a communication occurred.

4. In a dissent from the denial of rehearing, Justices Theis, Kilbride, and Karmeier criticized the
majority for creating an exception to the Illinois martial privilege on the basis of foreign authority while
ignoring significant foreign case law holding that application the marital privilege does not rest on a judicial
determination of the health or worthiness of the marriage at the time the communication was made.

(Defendant was represented by Assistant Defender Jennifer Bontrager, Chicago.)

People v. Trzeciak, 2012 IL App (1st) 100259 (No. 1-10-0259, 5/9/12)
725 ILCS 5/115-16 prohibits testimony by a husband or wife “as to any communication

or admission made by either of them to the other or as to any conversation between them
during marriage” with limited exceptions involving offenses against each other, spouse
abandonment, or offenses against children.

The circuit court ruled that the testimony of defendant’s wife that defendant beat her
and threatened to kill both her and the murder victim was admissible, notwithstanding the
statutory marital privilege, because “the marriage was in shambles,” so there was no marital
harmony to protect. Also, defendant did not intend for the threats to remain confidential, as
he wanted his wife to convey them to the victim to dissuade him from helping her escape from
the defendant.

The Appellate Court found that it was “undisputed that communications had between
[defendant’s wife] and defendant were during their marriage and were made privately.”
Although their marriage was not harmonious, the legislature did not see fit to require that
marital harmony be present to preserve the privilege, even though it is keenly aware of the
problem of domestic violence.

The Appellate Court held that the circuit court erred in not excluding the evidence of
the abuse and defendant's threats against his wife and the victim. The court noted that the
defendant's acts as well as his statements qualified as communications for purposes of the
marital privilege, but did not otherwise explain how defendant's acts of abuse were
communications.

The admission of evidence in violation of the marital privilege deprives defendant of
a fair trial where it contributes to the guilty verdict. There was evidence that days before the
victim’s murder, he argued with another man over being dispossessed of his vehicle. The
murder weapon and the victim’s prescription were found in another man’s home. Absent the
wife’s testimony regarding defendant’s statements of jealousy of her relationship with the
victim, along with his threats against her and the victim, there is limited evidence to support
defendant’s conviction. Therefore, the wife’s testimony furnishing defendant’s motive for
killing the victim contributed to the guilty verdict.

Murphy, J., dissented. Defendant’s words and actions demonstrated defendant’s desire
that they be communicated to the victim and not remain confidential. Moreover, the very
reason for creation of the privilege did not exist here; there was no marital harmony to protect.

(Defendant was represented by Assistant Defender Jennifer Bontrager, Chicago.)



Top

§19-26(b) 
Attorney-Client Privilege

People v. Radojcic, 2013 IL 114197 (Nos. 114197, 114214, 11/21/13)
1. The attorney-client privilege protects confidential communications between an

attorney and a client. The purpose of the privilege is to encourage full and frank
communication, without fear that confidential information will be disseminated to others. The
privilege embodies the principle that sound legal advice is dependent on full and frank
communication.

The attorney-client privilege is applicable where three conditions are satisfied. First,
legal advice of some sort must be sought from a professional legal adviser in his or her capacity
as such. Second, the communication must relate to that purpose. Third, the communication
must be made in confidence by the client. 

The client has the right to raise the privilege and the right to waive it. The attorney-
client privilege protects both the client’s communications to the attorney and the attorney’s
advice to the client. 

2. Like all evidentiary privileges, the attorney-client privilege is inconsistent with the
search for truth because it prevents the disclosure of evidence that would be relevant and
admissible. Thus, the privilege must be “strictly confined within its narrowest possible limits.” 

The “crime-fraud exception” is one exception to the attorney-client privilege, and is
triggered when a client seeks or obtains the services of an attorney in furtherance of criminal
or fraudulent activity. The crime-fraud exception focuses on the intent of the client, and not
on the legitimacy of the services provided by the attorney. In other words, even where counsel
is completely innocent of wrongdoing, “it cannot be the attorney’s business to further any
criminal object.” 

Where the crime-fraud exception applies, the attorney-client privilege is inapplicable.
However, only conversations that relate to the crime or fraud may be disclosed. 

3. In order for the crime-fraud exception to apply, the proponent of the exception must
present evidence which presents a reasonable basis to suspect that the communications in
question were in furtherance of a crime or fraud. However, “the best and often only evidence
of . . . the exception . . . is the allegedly privileged communication itself,” which cannot be
disclosed without violating the privilege. To resolve this dilemma, the trial court may conduct
in camera review of the communications in order to determine whether the crime-fraud
exception applies. 

To justify in camera review, the proponent of the exception must present a factual basis
adequate to support a good faith belief by a reasonable person that in camera review “may
reveal evidence to establish the claim that the crime-fraud exception applies.” The evidentiary
showing required for an in camera hearing is less than the showing ultimately needed to
establish the application of the crime-fraud exception itself. Furthermore, in camera review
is not required in every case, as the trial court has discretion whether such review is
necessary. 

Ideally, the in camera review should be conducted by a judge other than the judge who
is presiding over the matter at which the communications would be introduced. Furthermore,
any in camera questioning of counsel must be narrowly tailored so that confidential
information is not needlessly disclosed. 



4. The State made a sufficient showing of the crime-fraud exception to reverse the trial
court’s finding that the exception did not apply. The State presented transcripts of grand jury
testimony concerning a scheme through which “carefully structured real estate transactions
became the vehicles through which [defendant] was able to defraud numerous lenders, as well
as the Department of Housing and Urban Development, all the while keeping his name off any
documentation.” 

In addition, the transcripts provided a reasonable basis to conclude that defendant’s
communications with counsel were in furtherance of the scheme. Even if the communications
between defendant and counsel did not directly concern the fraudulent mortgage applications,
the criminal scheme was furthered by communications relating to the real estate transactions
which were an essential part of that scheme. 

The court acknowledged that the transcripts did not reflect any direct conversations
between defendant and counsel, but held that the crime-fraud exception may apply to
communications between an attorney and a third party on behalf of the client, so long as those
indirect communications furthered a fraudulent scheme. 

(Defendant was represented by Emily Wood of Chicago.)

People v. McRae, 2011 IL App (2d) 090798 (No. 2-09-0798, 10/24/11)
Inmates have no legitimate expectation of privacy under the Fourth Amendment in the

contents of their jail cells, but they do not knowingly waive the attorney-client privilege with
respect to documents retained in their cells simply because there is no reasonable expectation
of privacy in those documents under the Fourth Amendment. Inmates retain their Sixth
Amendment right to effective assistance of counsel, which includes the ability to communicate
privately with their attorneys without interference. Communications made in confidence by
defendants to their attorneys are protected from disclosure by the attorney-client privilege.
When that privilege is violated, the constitutionality of the conviction depends on whether the
violation produced, directly or indirectly, any of the evidence offered at trial.

A letter written by defendant to his attorney was confiscated from his jail cell and
turned over to the prosecution. It was not contested that the letter was written to counsel for
the purpose of legal advice in anticipation of trial and was intended to be kept confidential.
Defendant pleaded guilty after being advised by his attorney that the contents of the letter
could be used against him at trial. At a hearing on defendant’s motion to vacate his plea, the
trial court ruled that defendant’s constitutional rights were not violated by confiscation of the
letter because the letter was not kept in an envelope marked “legal mail.” While this
circumstance was possibly relevant to whether the letter was a privileged communication, it
did not, in and of itself, amount to a waiver of the attorney-client privilege. After concluding
that defendant’s plea was void on other grounds, the court directed that on remand an
appropriate inquiry be made into all of the circumstances of the seizure of the letter and
whether the defendant treated the letter in such a careless manner as to negate his intent to
keep it confidential.  

(Defendant was represented by Panel Attorney Thomas Brandstrader, Chicago.)

People v. Radojcic, 2012 IL App (1st) 102698 (No. 1-10-2698, 5/2/12)
1. Illinois courts review de novo decisions concerning the admissibility of evidence when

a party claims the attorney-client privilege.
2. As a general rule, a client has the right to prevent the disclosure in judicial

proceedings of communications between the attorney and the client. The client loses the
privilege if he seeks or obtains the services of an attorney in furtherance of criminal or



fraudulent activity. To defeat the privilege, the party seeking disclosure must show that a
prudent person has a reasonable basis to suspect the perpetration or attempted perpetration
of a crime or a fraud, and that the communications were in furtherance thereof. 

3. The court may hear evidence in camera to determine whether the privilege applies
where only the communications themselves show that the privilege does not apply. But before
hearing evidence in camera, the judge should require the party seeking disclosure to show
facts that would support a reasonable belief that an in camera review of the materials may
reveal evidence to establish the crime-fraud exception.

4. The trial judge found that the evidence apart from the communications with the
attorney did not show that a prudent person would have a reasonable basis to suspect that the
communications furthered the attempt to perpetrate crimes or fraud.  But the court failed to
perform the next step of determining whether the prosecution presented sufficient evidence
to support a reasonable belief that the communications themselves could show that defendant
lost the privilege by using communications with his attorney to further his attempts to
perpetrate crimes or fraud.

5. The defense argued that the grand jury testimony of witness Patterson did not
provide any reason to suspect that the communications between defendant and his attorney
furthered attempts to commit crimes or fraud because either defendant communicated with
the attorney through Patterson, or Patterson acted on her own when she told the attorney
what to do.

If Patterson acted on her own, only she has the attorney-client privilege, and she
waived her privilege by testifying before the grand jury about her discussions with the
attorney. 

If Patterson merely acted as a conduit for defendant’s communications with the
attorney, she either acted as defendant’s agent, or not as defendant’s agent. 

If she did not act as defendant’s agent, the communications are not privileged as a
defendant’s voluntary disclosure of information in the presence of a third party who is not the
agent of defendant or his attorney is not privileged.

If Patterson acted as defendant’s agent, the communications are protected by the
privilege, but the crime-fraud exception applies. The communications with the attorney
delineated instructions for preparation of documents needed to receive fraudulent loans, even
if the attorney did not know about the falsified loan applications and even if he did not himself
commit any crime or fraud.

The court reversed the order striking the attorney’s name from the State’s list of
witnesses and remanded for trial. 

(Defendant was represented by Assistant Defender Michael Soukup, Chicago.)  

Top

§19-26(c) 
Physician and Therapist Privileges
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§19-26(d)



Other Privileged Communications

People v. Thomas, 2014 IL App (2d) 121001 (No. 2-12-1001, 9/26/14)
Under section 8-803 of the Code of Civil Procedure, the clergy-penitent privilege only

applies where disclosure is “enjoined by the rules or practices” of the relevant religious
organization. 735 ILCS 5/8-803. The privilege belongs to both the confesser and the clergyman.
When the clergyman does not object to testifying about the confession, the burden shifts to the
person asserting the privilege to show that disclosure is enjoined by the rules or practices of
the relevant religion.
 At defendant’s trial, the court precluded evidence that another man, N.H., confessed
to a jail pastor that he had committed the offense. The trial court ruled that the confession to
the pastor was barred by clergy-penitent privilege. The Appellate Court held that trial court
erred in excluding this evidence. The record showed that the pastor agreed to testify, so the
burden shifted to N.H. to show that the rules of the pastor’s religion prohibited disclosure. The
pastor, however, testified that the rules of his religion did not prohibit disclosure, and N.H.
offered no evidence to the contrary. Under these circumstances, the trial court’s decision to bar
the pastor’s testimony was erroneous.

The Appellate Court specifically rejected the State’s argument that the confesser’s
perception of the privilege should control whether the privilege applies. Nothing in section 8-
803 provides that the confesser’s perception determines when the privilege applies. Instead,
the rules of the pastor’s religion control the outcome.

(Defendant was represented by Assistant Defender Rachel Moran, Chicago.)
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§19-27
Scientific Evidence

§19-27(a) 
Generally

Bullcoming v. New Mexico, ___ U.S. ___, 131 S.Ct. 2705, ___ L.Ed.2d ___, 2011 WL 2472799
(2011) (No. 09-10876, 6/23/11)

The Sixth Amendment Confrontation Clause permits introduction of testimonial
statements of witnesses absent from trial only where the declarant is unavailable and the
defendant has had a prior opportunity to cross-examine. Crawford v. Washington, 541 U.S.
36 (2004). There is no forensic-evidence exception to this rule. An analyst’s certification
prepared in connection with a criminal investigation or prosecution is testimonial and
therefore within the compass of the Confrontation Clause.  Melendez-Diaz v.
Massachusetts, 557 U.S. ___, 129 S.Ct. 2527, ___ L.Ed.2d ___ (2009).

To admit a forensic laboratory report certifying that defendant’s blood-alcohol level was
above the threshold required for aggravated DWI, the State called an analyst from the
laboratory who qualified as an expert witness with respect to the gas chromatograph machine
used to perform the analysis as well as the laboratory’s procedures. The witness had not
signed the certificate and had neither participated in nor observed the test on defendant’s
blood sample. The certifying analyst had been placed on an unpaid leave for an undisclosed
reason, and was not called to testify. The court held that this surrogate testimony did not



satisfy the Confrontation Clause.
1. The court rejected the argument that cross-examination of the certifying analyst was

unnecessary because he was a “mere scrivener” and defendant’s true accuser was the gas
chromatograph machine.  The analyst’s certification reported more than a machine-generated
number, and also made representations as to past events and human actions not revealed in
raw, machine-produced data.  Even if that were not true, the obvious reliability of a
testimonial statement does not dispense with the Confrontation Clause.

2. The testimony of the surrogate analyst was not a substitute for the testimony of the
certifying analyst. The surrogate could not convey what the certifying analyst knew or
observed about the test or the testing process. His testimony could not expose any lapses or
lies on the certifying analyst’s part, or address the circumstances that led to the certifying
analyst’s unpaid leave. The surrogate analyst had no independent opinion regarding
defendant’s blood-alcohol level. The Confrontation Clause does not tolerate dispensing with
confrontation simply because the court believes that questioning one witness about another’s
testimonial statements provides a fair enough opportunity for cross-examination. In short,
when the State elected to introduce the analyst’s certification, the certifying analyst became
the witness defendant had the right to confront.

3. The certified blood-alcohol reports were testimonial.  A document created solely for
an evidentiary purpose, made in aid of a police investigation ranks as testimonial. That the
reports were not sworn to as in Melendez-Diaz was not dispositive.

Justice Sotomayor, specially concurring, emphasized that a statement is testimonial
if its primary purpose is to create an out-of-court substitute for trial testimony. The formality
of the certified report is also an indicator of its testimonial purpose.  She identified four
variants not present in the case before the court that were therefore not addressed by the
opinion:
• the admissibility of a certified report where the State suggests an alternate purpose for

the report other than its use as evidence;
• the admissibility of the testimony of a supervisor, reviewer, or someone else with a

personal connection to the test at issue, and the degree of involvement in the testing
procedure that might be required of the witness; 

• the admissibility an independent opinion of an expert witness about underlying
testimonial reports that were not themselves admitted into evidence, pursuant to
Federal Rule of Evidence 703 (which provides that facts or data of a type upon which
experts in the field would reasonably rely in forming an opinion need not be admissible
in order for the expert’s opinion based on the facts and data to be admitted);

• the admissibility of only machine-generated results.

People v. McKown, 236 Ill.2d 278, 924 N.E.2d 941 (2010)
1. Illinois follows Frye v. U.S., 293 F. 1013 (D.C. Cir. 1923), which provides that

scientific evidence is admissible at trial only if the underlying methodology or scientific
principle is sufficiently established to have gained general acceptance in the relevant scientific
field. The Frye test applies when a “new” or “novel” scientific principle, test, or technique is
cited in support of an expert’s opinion. 

In a previous decision in this case, the court concluded that the results of horizontal
gaze nystagmus testing constitutes scientific evidence because the test requires expert
interpretation by a trained police officer. (See People v. McKown, 226 Ill.2d 245, 875 N.E.2d
1029 (2007)). McKown I also held that HGN testing is “novel” for Frye purposes, and
remanded the cause for a Frye hearing to determine whether HGN testing has gained general



acceptance as a reliable indication of alcohol impairment. 
2. After considering the results of the hearing on remand, the court concluded that

when performed in conjunction with the protocol adopted by the National Highway Traffic
Safety Administration, horizontal gaze nystagmus testing has gained general acceptance as
a reliable indication of alcohol consumption. However, the results of HGN testing do not, in
and of themselves, establish that a particular person is impaired by the consumption of
alcohol. Instead, HGN test results are just one factor which may be considered, along with
other evidence, in determining impairment. 

The court also noted that in a particular case, the trial court might find that HGN
evidence is unduly prejudicial compared to its probative value, and may exclude the evidence
on that basis.

3. In the course of its holding, the court noted that “law enforcement” is not a scientific
field. Thus, Frye would not be satisfied by a showing that within law enforcement circles
there is general acceptance of HGN results to show alcohol-induced impairment. The court
found that the relevant scientific fields for HGN testing are medicine, ophthalmology, and
optometry. 

4. Before the results of HGN testing may be admitted, a foundation must be laid to
show that the roadside HGN testing was performed by a properly-trained officer and according
to NHTSA standards. A properly trained officer who performed the test in accordance with the
NHTSA protocol may testify as an expert concerning the test results, and may use HGN
results as part of the basis for an opinion that the defendant was both under the influence of
alcohol and impaired.
 5. Here, however, there was no showing in the record that the officer followed the
NHTSA protocol in performing the HGN test. Therefore, the trial court erred by admitting the
evidence. 

The court rejected the State’s argument that the issue had been waived; although
defendant failed to raise the issue at trial, the State failed to argue forfeiture when the
defendant raised the issue in the Appellate Court. “In effect, the State forfeited its ability to
argue forfeiture by the defendant.” (See also, APPEAL, 2-6(a)). 

Defendant’s conviction was reversed and the cause was remanded for a new trial. 

People v. Atherton, 406 Ill.App.3d 598, 940 N.E.2d 775 (2d Dist. 2010)  
In a prosecution for predatory criminal sexual assault, a child welfare supervisor who

worked for a private social services agency testified to the characteristics of child-sexual-
abuse-accommodation syndrome that are often observed in children who have been sexually
abused.  The Appellate Court addressed three issues related to the admissibility of that
evidence. 

1. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), requires that the methodology
or scientific principle upon which an expert opinion is based be sufficiently established to have
gained general acceptance in its particular field. Frye is the test for admissibility of scientific
evidence in Illinois.  A court may determine the general acceptance of a methodology or
principle by holding a Frye hearing, or by taking judicial notice of unequivocal and undisputed
prior judicial decisions or technical writings on the subject.  Relying exclusively on prior
judicial decisions to establish general scientific acceptance can be a hollow ritual, however, if
the underlying issue of scientific acceptance has not been adequately litigated.  A reviewing
court can conduct a Frye hearing as well as a trial court because under the Frye standard,
a court does not determine the validity of a particular scientific technique, only whether there
is a general consensus in the relevant scientific community regarding the reliability of the



technique.
A Frye hearing on the admissibility of evidence of child-sexual-abuse-accommodation

syndrome was not necessary.  In People v. Nelson, 203 Ill.App.3d 1038, 561 N.E.2d 439 (5th
Dist. 1990), the court considered numerous scholarly articles on the syndrome and concluded
that it was generally accepted in the psychological community that children who have been
sexually abused behave differently than those who have not been abused.  As this is exactly
the underlying basis of the syndrome, the Nelson decision supported the determination that
evidence pertaining to the syndrome was generally accepted.

2. The adequacy of the qualifications of an expert witness is a matter within the sound
discretion of the trial court.  Expertise is not measured by a given level of academic
qualification, but by whether the proposed expert has knowledge and experience beyond that
of the average citizen that would assist the jury in evaluating the evidence.  It does not matter
whether the expert acquired specialized knowledge through education, training, experience,
or a combination of each.

The trial court did not abuse its discretion in allowing a child welfare supervisor to
testify as an expert regarding child-sexual-abuse-accommodation syndrome, even though she
was not a psychologist or expert in the field of psychology.  The witness worked with staff
members who worked with sexually-abused children.  She had a bachelor’s degree in law
enforcement, a master’s degree in human and family resources, and was studying for a
doctorate in education.  She had worked with victims and offenders as a sexual abuse
therapist, and dealt with emotionally disturbed, neglected, and abused adolescents as a child
care worker.  She was familiar with child-sexual-abuse-accommodation syndrome through
reading articles on the subject and her work with children.

3. Evidence is admissible when it is relevant to an issue in dispute and its probative
value is not substantially outweighed by its prejudicial effect.  Evidence is considered relevant
when it has any tendency to make the existence of any fact that is of consequence to the
determination of an action more or less probable than it would be without the evidence.

Testimony regarding child-sexual-abuse-accommodation syndrome was relevant.  Few
jurors have sufficient familiarity with child sexual abuse to understand the dynamics of a
sexually-abusive relationship.  The defense attacked the credibility of the child witness by
introducing evidence of her delayed reporting and inconsistencies in her testimony.  The
syndrome evidence aided the trier of fact in weighing that evidence.

(Defendant was represented by Assistant Defender Colleen Morgan, Springfield.)

People v. Coleman, 2014 IL App (5th) 110274 (No. 5-11-0274, 12/31/14)
1. Under Frye, scientific evidence is admissible only if the methodology or scientific

principle is sufficiently established to have gained general acceptance in its particular field.
But Frye only applies to scientific evidence. If an expert’s opinion is derived solely from his
observations and experiences, it is not scientific evidence. 

Following a Frye hearing, the State was allowed to introduce the testimony of an
expert linguist who compared and found similarities between written material produced by
the offender and written material produced by defendant. Defendant argued that it was error
to admit this evidence because the field of authorship attribution was new and more research
was needed before it could become a reliable scientific tool.   

The court held that this testimony was not scientific and thus was not subject to the
Frye test. The expert did not apply scientific principles in rendering his opinion. He instead
relied on his skill and experience-based observations in pointing out similarities between the
written material produced by the offender and defendant, and never gave an opinion about



who was the actual author of the offender’s writings. The testimony was thus properly
admissible.

2. The trial court properly admitted the testimony of five witnesses about hearsay
statements made by the decedent, defendant’s wife, that defendant wanted a divorce. This
evidence was properly admissible (a) under the statutory hearsay exception for the intentional
murder of a witness; (b) under the doctrine of forfeiture by wrong doing; and (c) to establish
defendant’s motive.

(a) Under 725 ILCS 5/115-10.6(a), a hearsay statement is admissible if it is offered
against a defendant who killed the declarant to prevent her from being a witness in a criminal
or civil proceeding. The statute requires a pretrial hearing to determine the admissibility of
the statements.

Here the trial court properly found at the pretrial hearing that defendant murdered his
wife to prevent her from being a witness at a potential dissolution proceeding. Moreover, the
statutory provision applies even though defendant had not initiated divorce proceedings.

(b) The common law doctrine of forfeiture by wrongdoing provides a hearsay exception
for out-of-court statements made by an unavailable witness if the defendant intentionally
prevented the witness from testifying. Here defendant intentionally prevented his wife from
testifying by killing her, and thus her out-of-court statements were admissible.

(c) The deceased wife’s out-of-court statements were also admissible to show
defendant’s motive. Her statements indicated that defendant wanted a divorce but might lose
his job if he tried to obtain one. The statements thus provided a motive for killing her.

3. The trial court did not abuse its discretion in allowing an expert in document
examination to compare writings spray-painted on the wall of the murder scene with
defendant’s known writings in documents. Although there is some difficulty in comparing
writing in documents with spray-painted writing on a wall, the expert merely pointed out
similarities between the writings and never identified defendant as the actual author of the
wall writing. The jury, which saw photographs of the wall writing was thus free to accept or
reject the expert’s testimony. Defense counsel thoroughly cross-examined the expert, and
presented his own expert who cast doubt on the ability to make such comparisons. 

4. The admission of testimony about defendant’s internet provider (IP) addresses did
not violate his right to confrontation. The IP addresses were used to show that defendant sent
the email threats that allegedly came from a third party who had a motive to harm the
decedent. The IP addresses were obtained from Google’s records and were kept in the ordinary
course of business. Business records are created for the administration of a company’s affairs,
not for the purpose of providing evidence at trial. As such, they were not testimonial in nature
and thus did not violate the confrontation clause.

5. The trial court properly admitted the testimony of an officer who reviewed Master
Card statements and determined that spray paint was purchased using a credit card traced
to defendant. Illinois Rule of Evidence 803(24) provides an exception to the hearsay rule and
allows a receipt or paid bill to serve as prima facie evidence of the fact of a payment. 

People v. Cook, 2014 IL App (1st) 113079 (No. 1-11-3079, 5/8/14)
Under the general acceptance test of Frye v. United States, 293 F. 1013 (D.C. 1923),

scientific evidence is admissible only if the methodology or scientific principle upon which the
opinion is based is sufficiently established to have gained general acceptance in its particular
field. The trial court may determine if the scientific principle or methodology meets the
general acceptance test by: (1) conducting a Frye hearing; or (2) taking judicial notice of
unequivocal and undisputed prior judicial decisions or technical writings that address the



issue. The focus of the Frye test is on the underlying methodology that led to the opinion, not
on the opinion itself.

Defendant argued that at his trial for involuntary manslaughter arising from the death
of his four-month-old son, the trial court erroneously took judicial notice of the general
acceptance of shaken baby syndrome (SBS) as a medical diagnosis because no Frye hearing
has been held in Illinois to determine if an SBS diagnosis has gained general acceptance. The
Appellate Court rejected this argument, holding that the State’s expert testimony about SBS
was not subject to the Frye standard because SBS it is a conclusion reached through
observations and medical training and not a methodology.

The State’s experts were physicians who testified that based on their observations, the
injuries that caused death resulted from blunt trauma which exerted severe forces on the
brain and were consistent with SBS. These opinions were based on an application of medical
training to their observations. Defendant did not challenge the medical methodology relied
upon to reach the experts’ conclusions; instead defendant challenged the conclusions
themselves.

Because the expert testimony was based on the witnesses’ medical knowledge and
experience and not on a theory of SBS or any other novel scientific theory, no Frye hearing
was required.

(Defendant was represented by Assistant Defender Brett Zeeb, Chicago.)

People v. Floyd, 2014 IL App (2d) 120507 (No. 2-12-0507, 3/28/14)
1. Under Illinois Rule of Evidence 403, relevant evidence may be excluded from trial

if its prejudicial effect substantially outweighs its probative value. Here, the prejudicial effect
of an expert’s testimony about a retrograde extrapolation calculation outweighed its probative
value and thus it should not have been admitted. 

The police arrested defendant for aggravated driving under the influence at around
9:00 p.m., but did not administer a breath test until 10:30 p.m., when her blood alcohol content
(BAC) was .069. The prosecution called an expert witness who testified that by conducting a
retrograde extrapolation calculation, he determined that defendant’s BAC was between .082
and .095 at the time of arrest.

Retrograde extrapolation is a method for determining a person’s BAC at an earlier
point in time, and is possible because a person eliminates alcohol at a fixed rate. But for the
calculation to be valid, the person must be in the post-absorption (elimination) phase when the
test is taken, and the amount on time needed to enter that phase depends on the absorption
rate, which itself varies depending on a number of factors, such as the type of food and alcohol
consumed and the length of time when the drinking occurred. 

The prosecution expert admitted that he did not know what defendant ate, what kind
of alcohol she drank, or how long she had been drinking. He also admitted that he did not
attempt to determine when defendant had entered the elimination phase, but since she had
not consumed any alcohol since 7:30 p.m., he was “quite confident” she would be in the
elimination phase by the time she was arrested.

The Appellate Court held that the retrograde extrapolation presented in this case,
based on a single breath test and done without knowing many of the factors needed to
determine whether defendant was in the elimination phase, was insufficient to provide a
reliable calculation, thereby significantly diminishing its probative value. The evidence also
invited the jury to determine guilt on an improper basis “due to a reaction to a supposedly high
BAC rather than proof beyond a reasonable doubt.” The prejudicial effect of this evidence thus
substantially outweighed its probative value and it should not have been admitted. 



2. The court rejected the State’s argument that because Illinois follows the Frye test,
which holds that scientific evidence is admissible if the methodology or scientific principle has
gained general acceptance in its particular field, a trial court does not have discretion to
exclude scientific evidence due to its prejudicial effect resulting from gaps in the evidence. The
Frye test does not prevent a trial court from weighing the probative value of scientific
evidence against its prejudicial effect. Even if a particular type of scientific evidence has
gained general acceptance, its admissibility in any particular case will always depend on
whether its probative value outweighs the risk of unfair prejudice.

(Defendant was represented by Assistant Defender Pat Cassidy, Chicago.)

People v. Jacobs, 405 Ill.App.3d 210, 939 N.E.2d 64, 2010 WL 4366876 (4th Dist. 2010) 
The Sixth Amendment requires that a witness against the defendant appear at trial

and be subject to cross-examination, or, if unavailable, that defendant have had a prior
opportunity to cross-examine the witness.  In Melendez-Diaz v. Massachusetts, 557 U.S.
___, 129 S.Ct. 2527, ___ L.Ed2d ___ (2009), the Supreme Court concluded that a sworn
certificate of analysis showing the results of forensic testing of seized substances were the
functional equivalent of live, in-court testimony and thus inadmissible absent a showing that
the analysts were unavailable to testify and that defendant had a prior opportunity to cross-
examine them.  The court noted that it did not hold that “anyone whose testimony may be
relevant in establishing the chain of custody, authenticity of the sample, or accuracy of the
testing device, must appear in person as part of the prosecution’s case.” 129 S.Ct. at 2532 n.1.

One of the foundational requirements for the admission of a breathalyzer-test result
is that the machine used was regularly tested for accuracy.  A police officer’s testimony that
the machine was certified as accurate based on logbook entries, offered to satisfy that
foundational requirement, were not testimonial.  The certifications were not compiled during
the investigation of a particular crime and do not establish the criminal wrongdoing of a
defendant.  They did nothing more than establish that the machine was tested and working
properly.

People v. Lerma, 2014 IL App (1st) 121880 (No. 1-12-1880, 9/8/14)
1. A witness may testify as an expert if his experience and qualifications give him

knowledge which is not common to lay persons, and his testimony would aid the trier of fact.
Expert testimony addressing matters of common knowledge is not admissible unless the
subject is difficult to understand and explain. In deciding whether expert testimony is
admissible, the trial court should balance the probative value of the evidence against its
prejudicial effect, and it must carefully consider and scrutinize the proffered testimony in light
of the facts of each case. The trial court has broad discretion in determining the admissibility
of expert testimony and its decision is reviewed for an abuse of discretion.

2. Defendant attempted to have an expert testify about eyewitness identifications. The
trial court denied the request on the basis that this case involved an identification by a witness
who knew defendant. The court believed that under those circumstances an expert’s testimony
would not be helpful because “it is a fact” that people are less likely to misidentify someone
they know, and it would not require an expert to explain this fact to the jury. The court also
feared that the expert’s testimony would be prejudicial by generating a referendum of the
accuracy of eyewitness testimony generally, and possibly providing an opinion on the
credibility of the eyewitness in this case.

Defendant obtained another expert who would have directly addressed the trial court’s
concerns. The second expert would specifically testify that under certain circumstances even



identifications by acquaintances can be inaccurate. The expert also stressed that he would not
issue judgements about the accuracy of any particular witness’s identification or about the
ultimate question of defendant’s guilt. The trial court again denied defendant’s request,
referring to its earlier decision.

3. The Appellate Court held that the trial court by relying on its prior ruling failed to
carefully consider or scrutinize the second expert’s testimony, which directly contradicted the
court’s prior finding that it is common knowledge that an eyewitness is less likely to
misidentify an acquaintance. The trial court thus failed to conduct a meaningful inquiry into
the proposed testimony.

The trial court also abused its discretion by relying on its personal belief that
“everybody knows” identifications by acquaintances are less likely to be inaccurate. The second
expert directly contradicted this belief by concluding that it is not necessarily true that
acquaintance identifications are accurate. The trial court also exercised improper judicial
protectionism for the State by fearing that the expert would voice his opinion on the credibility
of witnesses when the second expert specifically stated he would not do this.”

Since the eyewitness identification was central to the State’s case, the improper
exclusion of expert testimony could have contributed to defendant’s conviction and thus was
reversible error. The conviction was reversed and remanded for a new trial.

(Defendant was represented by Assistant Defender Linda Olthoff, Chicago.)

People v. Luna, 2013 IL App (1st) 072253 (No. 1-07-2253, 4/25/13)
1. The admission of expert testimony in Illinois is governed by the general-acceptance

test of Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).Under Frye, scientific evidence
is admissible only if the methodology or scientific opinion upon which the opinion is based is
sufficiently established to have gained general acceptance in the particular field in which it
belongs. “General acceptance” does not mean universal acceptance.

A court may determine the general acceptance of a scientific principle or methodology
in either of two ways: (1) based on the results of a Frye hearing; or (2) by taking judicial notice
of unequivocal and undisputed prior judicial decisions or technical writings on the subject.

2. Friction ridge analysis or ACE-V is the method used to match a known print to a
latent print. ACE-V signifies the steps in the process: analysis, comparison, evaluation, and
verification. The trial court properly took judicial notice that ACE-V is commonly accepted
within the scientific community. 

Objections to the ACE-V methodology have been uniformly rejected by state and federal
appellate courts. ACE-V was criticized in a 2009 report by the National Research Council of
the National Academy of Sciences, but those critiques questioning underlying data and an
expert’s application of generally-accepted techniques go to the weight of the evidence, not its
admissibility. The forum for these criticisms is a trial, not a Frye admissibility hearing.

The report recognizes that friction ridge analysis can be a valuable tool to identify the
guilty and exclude the innocent and does not undermine the otherwise uniform body of
precedent rejecting admissibility challenges to print evidence. While the report represents the
views of a segment of the scientific community, it does not represent the views of the entire
relevant scientific community, which includes forensic practitioners. General acceptance does
not require that the methodology be accepted by unanimity, consensus, or even a majority of
experts.

(Defendant was represented by Supervisor Kathleen Flynn, Chicago.)

People v. Prather, 2012 IL App (2d) 111104 (No. 2-11-1104, 10/29/12)



1. Evidence that is offered to show a person’s knowledge or awareness of a circumstance
and not to establish the truth of the circumstance is not hearsay.

The testimony of the complaining witness that she used a home pregnancy test and
showed the positive result to the defendant was not hearsay where it was offered only to prove
defendant’s awareness of her pregnancy, and not that she was in fact pregnant. Because the
evidence was being offered to prove only notice or knowledge, not a substantive fact, the State
was not required to provide any foundation establishing that the home pregnancy test was in
working order and used properly.

2. The test of Frye v. United States, 293 F. 1013 (1923), which governs the
admissibility of scientific testimony, is codified by Illinois Rule of Evidence 702. Rule 702
states: “Where an expert witness testifies to an opinion based on a new or novel scientific
principle, the proponent of the opinion has the burden of showing the methodology or scientific
principle on which the opinion is based is sufficiently established to have gained general
acceptance in the particular field in which it belongs.” 

This rule only refers to expert testimony, but has also been applied to technologies used
by non-experts. The Frye standard has two parts: general acceptance and new or novel. A
court need not determine if the scientific principle has general acceptance unless it is new or
novel. 

A trial court’s determination of whether a Frye hearing is necessary is reviewed de
novo. In conducting de novo review, the reviewing court may consider not only the trial court
record but also, where appropriate, sources outside the record, including legal and scientific
articles, as well as court opinions from other jurisdictions.

No Frye hearing was required to establish the admissibility of evidence of a home
pregnancy test because the technology of a home pregnancy test is not new or novel. The basic
principle involved has been known since the 1920s and the methodologies involved were
developed in the 1970s. The tests have been in wide use for over 30 years.

(Defendant was represented by Assistant Defender Steve Wiltgen, Elgin.)

People v. Robinson, 2013 IL App (1st) 102476 (No. 1-10-2476, 12/2/13)
At defendant’s trial for first degree murder, a firearm examiner testified that cartridge

cases found at the scene of the offense had been fired from a weapon used in a robbery that
occurred several months earlier. One of the complainants in the armed robbery identified
defendant as the perpetrator of that offense. 

Defendant contended that tool mark and firearm identification analysis is not generally
accepted in the relevant scientific community, and that the expert testimony should therefore
have been excluded under Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). Alternatively,
defendant argued that the court should have conducted a Frye hearing to determine whether
microscopic firearm comparison is a generally accepted technique within the relevant scientific
community. 

1. The admission of scientific testimony in Illinois is governed by the Frye test. Under
Frye, scientific evidence is admissible only if the methodology or scientific principle upon
which the opinion is based is sufficiently established to have gained general acceptance in the
particular field to which it belongs. The Frye standard applies only to scientific methodology
that is “new” or “novel.” 

General acceptance of a methodology does not require that acceptance be unanimous,
by consensus, or even by a majority of experts. In addition, the Frye analysis focuses on the
general acceptance of methodology, not the particular conclusion reached by a particular
examiner or the application of the methodology in a particular case. The trial court’s ruling



that evidence is admissible under Frye is reviewed de novo.
2. The Frye standard applies only to scientific evidence. Here, the trial court denied

defendant’s request for a Frye hearing on the ground that firearm comparison is performed
visually and is not a scientific process. The Appellate Court rejected this holding, noting that
neither party suggested that tool mark and firearm identification materials are
understandable in the absence of expert testimony. In addition, numerous courts have held
that tool mark and firearm analysis involve scientific or technical evidence.

Similarly, Frye applies only if the scientific principle is “new” or “novel.” A scientific
technique is new or novel if it is original or does not resemble something already known or
used. Without deciding whether tool and firearm analysis is new or novel, the court assumed
for the sake of its opinion that Frye applies. 

3. A court may determine whether a scientific principle is generally accepted either by
holding a Frye hearing or by taking judicial notice of unequivocal and undisputed judicial
decisions and technical writings. Because the trial court denied defendant’s motion for a Frye
hearing, the court considered the issue as whether general acceptance was demonstrated by
judicial decisions and technical writings. 

Under Illinois precedent, to decide a Frye question on this basis the court must
examine the unanimity or division of precedent in Illinois decisions and the unanimity or
division of opinion in other jurisdictions. Special emphasis is placed on whether the issue has
been thoroughly litigated in the decisions which are examined. In addition, the court may
consider the unanimity or division of opinion in the scientific and technical literature on the
subject.

Generally, expert testimony concerning firearms has been held to be admissible in
Illinois courts. The cases which the defense cited involve not the general question of whether
such testimony is admissible, but the more limited question whether the subjective nature of
the process allows an expert to testify that beyond a doubt a bullet was fired from a particular
weapon. The court also noted that the case law from other states follows the same pattern.
Furthermore, although scholarly materials cited by the defendant have raised criticisms of the
methodology used here, no court has found those criticisms sufficient to conclude that the
methodology is not generally accepted. The court also noted that the trial court precluded the
experts from testifying that their opinions were “within a reasonable degree of scientific
certainty.” 

The court concluded that under these circumstances, the trial judge did not err by
ruling that the firearm analysis testimony was admissible. Defendant’s conviction for first
degree murder was affirmed. 

(Defendant was represented by Assistant Defender Melinda Palacio, Chicago.)

People v Shanklin, 2014 IL App (1st) 120084 (No. 1-12-0084, 1/31/14)
In Illinois, the admission of expert testimony is governed by the Frye standard, which

holds that scientific evidence is admissible only if the opinion is based on a methodology or
scientific principle that has gained general acceptance in the particular field to which it
belongs. General acceptance does not mean universal acceptance. Instead, it is sufficient that
the underlying method is reasonably relied upon by experts in the relevant field. 

The Frye test only applies to novel scientific methodologies. A method is considered
novel if it is “original or striking,” “does not resemble something formerly known or used,” or
the issue of its general acceptance in the relevant community remains unsettled.

As part of his motion to suppress statements, defendant sought admission of an expert’s
opinion on defendant’s suggestibility to confess based on the Gudjonsson Suggestibility Scale



(GSS), a test designed to identify people who are less resistant to interrogation tactics. The
court held a Frye hearing and determined that the GSS was not generally accepted in the
forensic psychological community and barred the consideration of such evidence at the motion
to suppress. 

At the hearing, the defense experts testified that the GSS has been around since the
mid-1980s and is generally accepted in the relevant field of forensic psychology. They also
testified that the GSS has been widely criticized, is not known to many psychologists, and may
not be currently used in forensic psychological examinations. The State’s expert criticized the
GSS as being inaccurate, and stated that she never uses the test because it is not clinically
relevant.

On appeal, defendant argued that the trial court erred in conducting a Frye hearing
since the GSS is not novel. The Appellate Court disagreed holding that although the GSS has
been in existence for almost 30 years, the evidence at the Frye hearing showed that its
acceptance in the field of forensic psychology has been unsettled and thus it remained a novel
scientific methodology. 

The court also held that based on the evidence adduced at the Frye hearing, which
showed that the GSS has many problems and has been widely criticized, the defendant failed
to show that the GSS is reasonably relied upon by forensic psychologists when examining
pretrial detainees with an extensive criminal history to determine whether they understood
their Miranda rights and whether their statements were voluntary.

(Defendant was represented by Assistant Defender Darren Miller, Chicago.)

People v. Tyler, 2012 IL App (3d) 100970 (No. 3-10-0970, 8/23/12)
Under Illinois law, evidence of bloodhound tracking is inherently unreliable and so

prejudicial that it is not to be admitted into evidence. (See People v. Cruz, 162 Ill. 2d 314,
643 N.E.2d 636 (1994)). Here, however, the erroneous admission of bloodhound evidence did
not constitute plain error because the evidence of guilt and innocence was not closely balanced
and the admission of the bloodhound evidence did not tip the scales of justice against the
defendant. 

In dissent, Justice Holdridge concluded that the evidence was closely balanced and that
the erroneous admission of the bloodhound evidence created an unacceptable risk that the
verdict was affected. Justice Holdridge noted that there was no physical evidence showing that
defendant was involved in the robbery, defendant did not confess, two co-defendants testified
without implicating the defendant, and one of the co-defendants specifically denied that
defendant had been involved. The dissent also noted that bloodhound tracking evidence is
extremely prejudicial and that the prosecutor compounded that prejudice by eliciting extensive
testimony about the dog’s training and abilities. In addition, during closing arguments the
prosecutor repeatedly stressed that the bloodhound tracked a scent from the scene of the
robbery directly to the house where the defendant was found. Under these circumstances,
Justice Holdridge would have reversed the conviction and remanded the cause for a new trial. 

(Defendant was represented by Assistant Defender Robin Robertson, Chicago.) 

Top
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Finger and Shoe Prints



People v. Luna, 2013 IL App (1st) 072253 (No. 1-07-2253, 4/25/13)
1. The admission of expert testimony in Illinois is governed by the general-acceptance

test of Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).Under Frye, scientific evidence
is admissible only if the methodology or scientific opinion upon which the opinion is based is
sufficiently established to have gained general acceptance in the particular field in which it
belongs. “General acceptance” does not mean universal acceptance.

A court may determine the general acceptance of a scientific principle or methodology
in either of two ways: (1) based on the results of a Frye hearing; or (2) by taking judicial notice
of unequivocal and undisputed prior judicial decisions or technical writings on the subject.

2. Friction ridge analysis or ACE-V is the method used to match a known print to a
latent print. ACE-V signifies the steps in the process: analysis, comparison, evaluation, and
verification. The trial court properly took judicial notice that ACE-V is commonly accepted
within the scientific community. 

Objections to the ACE-V methodology have been uniformly rejected by state and federal
appellate courts. ACE-V was criticized in a 2009 report by the National Research Council of
the National Academy of Sciences, but those critiques questioning underlying data and an
expert’s application of generally-accepted techniques go to the weight of the evidence, not its
admissibility. The forum for these criticisms is a trial, not a Frye admissibility hearing.

The report recognizes that friction ridge analysis can be a valuable tool to identify the
guilty and exclude the innocent and does not undermine the otherwise uniform body of
precedent rejecting admissibility challenges to print evidence. While the report represents the
views of a segment of the scientific community, it does not represent the views of the entire
relevant scientific community, which includes forensic practitioners. General acceptance does
not require that the methodology be accepted by unanimity, consensus, or even a majority of
experts.

(Defendant was represented by Supervisor Kathleen Flynn, Chicago.)

People v. Mitchell, 2011 IL App (1st) 083143 (No. 1-08-3143, 8/5/11)
Under People v. Safford, 392 Ill.App.3d 212, 910 N.E.2d 143 (1st Dist. 2009), the trial

court errs by admitting testimony of a fingerprint identification where the identifying expert
fails to testify concerning the process by which he or she arrived at the conclusion that a latent
print matched the defendant’s known sample. Safford concluded that as part of the
foundation for admitting fingerprint evidence, the expert’s explanation of the process used to
make the comparison must be adequate to permit the identification to be scrutinized. 

Safford did not apply where the fingerprint examiner explained the procedure by
which she concluded that two latent prints matched the defendant’s known prints. The
examiner testified that she did a side-by-side comparison of the latent prints on the
defendant’s sample, looking for “ridge-type, pattern flow, and things such as this.” The
examiner stated that she “quickly” found thirteen points of comparison between the latent
prints and defendant’s known sample, and she demonstrated five specific points of comparison
to the jury. The court concluded that under these circumstances, the comparison was
sufficiently explained to allow the defense to challenge the identification. Thus, there was a
sufficient foundation to admit the fingerprint testimony. 

The court also noted that unlike Safford, the fingerprint evidence here did not provide
direct evidence that defendant had committed the crime with which he was charged. 

Defendant’s conviction for first degree murder was affirmed. 

People v. Negron, 2012 IL App (1st) 101194 (No. 1-10-1194, modified 1/31/13)



People v. Safford, 392 Ill. App. 3d 212,  910 N.E.2d 143 (1st Dist. 2009), held that an
adequate foundation was not laid for the admission of the opinion of a expert witness
regarding a fingerprint identification where the expert testified to his conclusion, but provided
no testimony as to how he arrived at his conclusion, and was unable to describe what he saw
in common between the latent print and the known print.

Characterizing Safford as an “outlier case,” the Appellate Court concluded that the
State had laid an adequate foundation for the testimony of its expert that defendant’s print
matched the latent print at issue. The expert generally explained the process of fingerprint
comparison and went into detail about how he performed the comparison. Although the expert
was unable to state what points of similarity he found and how many points of similarity he
found, “a technical number of points of similarities is not required in order for such testimony
to be admissible.” The number of points of similarity affects only the weight of the evidence,
not its admissibility.

(Defendant was represented by Assistant Defender Jessica Pamon, Chicago.)

People v. Safford, 392 Ill.App.3d 212, 910 N.E.2d 143 (1st Dist. 2009) 
The defendant's convictions for aggravated battery with a firearm and attempt murder

were reversed, and a new trial was ordered, because a fingerprint examiner was allowed to
testify to his conclusion that a print found at the scene of the crime belonged to the defendant
without first offering an adequate foundation of the underlying evidentiary basis for the
conclusion. 

Crucial to the State's case was the testimony of Brent Cutro, a forensic scientist with
24 years of experience, who testified that a latent fingerprint belonged to the defendant. On
direct examination, Cutro explained that in examining fingerprints he generally looks at three
levels of detail of each print. On cross-examination, Cutro admitted that he did not note points
of comparison, stating that he is among a group of experts that do not base their ultimate
opinions on points of comparison. Cutro also stated that he does not make notes concerning
his visual examination of prints he is comparing; he merely opines whether there is or is not
a match. 

1. At trial and on appeal, the defendant argued that it was improper to allow Cutro to
testify only to his “conclusion,” without first offering an adequate foundation of the underlying
evidentiary basis for the conclusion. A majority of the Appellate Court agreed, noting that
admitting expert testimony without a showing of the requisite foundation severely limits
effective cross-examination and “so curtails the ability of the defendant to challenge the
conclusion drawn by the expert that it leads to a suggestion of infallibility.” The court
emphasized that it was not overruling previous Illinois authority holding that there is no
minimum number of points of similarity needed to establish a reliable fingerprint
identification:

[A]lthough the scientific community is divided as to how many
points of comparison are needed to make a positive identification,
the proffered expert must be subject to challenge on the analysis
he undertook to arrive at his conclusion, regardless of the method
he followed. Otherwise, the basis for making a positive
identification between the latent and exemplar prints is not
subject to scrutiny.



Fingerprint evidence is extremely persuasive. A jury may
be so swayed by such evidence that strong alibi witnesses have
little chance of being found credible when fingerprint evidence
points to the defendant being present at the scene of the crime.
The persuasiveness of fingerprint evidence reinforces the need to
require a proper foundation to establish its admissibility. As our
supreme court stated in the context of addressing whether facts
and opinions in reports on which a psychiatrist relied in reaching
his diagnosis could be disclosed to the jury: 

“Absent a full explanation of the expert’s reasons,
including underlying facts and opinions, the jury
has no way of evaluating the expert’s testimony
and is therefore, faced with a ‘meaningless
conclusion’ by the witness.” People v. Anderson,
113 Ill.2d 1, 11, 495 N.E.2d 485 (1986).

2. Justice Wolfson, in dissent, stated that although there was “a disquieting paucity of
detail to support Examiner Cutro's opinion,” the lack of more substantial foundational
evidence “went to the weight of Cutro's opinions, not their admissibility.” Justice Wolfson
added that although he had “no desire to denigrate the importance of cross-examination . . .
I find no authority that supports the proposition that the lack of detail we find here is
devastating enough to bar a qualified and experienced fingerprint examiner's opinions.”

(This summary was written by Deputy State Appellate Defender Daniel Yuhas.)

Top

§19-27(c)
Polygraph

People v. Logan, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2011) (No. 1-09-3582, 6/27/11)
A post-conviction petitioner claimed that appellate counsel was ineffective for failing

to argue that polygraph evidence was improperly admitted at trial. The Appellate Court found
that the evidence was properly admitted, and that appellate counsel was therefore not
ineffective. 

1. For two reasons, evidence concerning polygraph examinations is generally excluded
from evidence. First, the evidence is not sufficiently reliable to establish guilt or innocence.
Second, the quasi-scientific nature of polygraph examinations may lead the trier of fact to give
such evidence undue weight despite its lack of reliability. 

An exception to the general rule permits the admission of polygraph evidence to provide
an alternative explanation for an inculpatory statement which the declarant claims was
coerced. Thus, where a witness claims that a statement was coerced by police, the State may
show that the statement was made after the witness was scheduled for or took a polygraph
examination.

However, the State may not introduce polygraph evidence in anticipation that a witness
will claim that a statement was coerced; polygraph evidence may be used as a “shield” against
a claim of police coercion, but not affirmatively as a “sword.” 



2. A witness initially denied that defendant was involved in the offense, but
subsequently implicated defendant in a statement and in her grand jury testimony. At trial,
she denied that defendant had been involved. When questioned about her prior inconsistent
statements, she claimed that police had coerced the inculpatory statement and testimony by
threatening to charge her with first degree murder. 

The Appellate Court concluded that the trial court properly allowed the State to
introduce evidence that the inculpatory statement and testimony occurred after the witness
took two polygraphs and was confronted with the results. The court noted that the State did
not initiate the discussion of the alleged coercion, but merely followed up after the witness
alleged coercion. Furthermore, the evidence was admitted only to rebut the claim of coercion;
the jury was not informed of the results of the examination, was given a limiting instruction,
and was cautioned that it was not to speculate about what the polygraph showed. 

People v. Matthews, 2012 IL App (1st) 102540 (No. 1-10-2540, 10/10/12)
1. As a general rule, polygraph evidence is inadmissible because polygraph test results

are not sufficiently reliable to use as proof of guilt or innocence, and because jurors may give
polygraph test results undue weight due to their quasi-scientific nature, despite their inherent
unreliability. 

An exception to this rule exists where a defendant or a witness claims that the
statement he made to the police was coerced or induced by promises made by the authorities.
Evidence that the defendant or witness took a polygraph exam is admissible to rebut those
claims by providing an alternative explanation for the making of the statement.

This exception does not apply where the claim of coercion or inducement is not made
by the declarant of the statement, but by another witness. In that case, there is no need for
a surrogate rebuttal witness in the form of polygraph evidence, because an actual rebuttal
witness, the declarant, is available to testify.  The jury can then perform its function of
deciding which witness to believe. Introducing polygraph evidence in that circumstance does
not rebut the claim of coercion or inducement, and infringes on the function of the jury by
giving more credibility to the testimony of the witness who denies coercion or inducement.

The trial court abused its discretion when it admitted evidence that a prosecution
witness took a polygraph exam before making a statement inculpating defendant in a murder,
to rebut the testimony of a defense witness that the prosecution witness told her that her
statement was coerced by police threats that she would be charged with the murder. The
polygraph evidence supported the credibility of the prosecution witness and invaded the
province of the jury to resolve conflicts in the evidence and to determine the weight to be given
testimony.

2. As a general rule, a witness cannot be rehabilitated by the admission of statements
consistent with his testimony. An exception exists where there is a claim that the witness
recently fabricated the testimony or the witness has a motive to give false testimony, but only
if the prior consistent statements were made before the time of the alleged fabrication or
before the motive to fabricate arose.

The State introduced the written statement and grand jury testimony of its witness
that were consistent with the witness’s trial testimony. Although a charge was made that the
witness had a motive to fabricate, the prior statements were not made before the motive to
fabricate arose, and therefore should not have been admitted.

The admission of this evidence was plain error because the evidence was closely
balanced. Much of the State’s case relied on the testimony of this witness that the defendant
admitted to killing the murder victim. While defendant’s DNA was found under the victim’s



fingernails and her fingerprints were found on a metal tin next to a night table, this evidence
was consistent with defendant’s relationship with the victim. No other physical evidence
connected defendant to the offense.

The Appellate Court reversed defendant’s conviction and remanded for a new trial.
(Defendant was represented by Assistant Defender Maria Harrigan, Chicago.)

Top

§19-27(d)
Hypnotically Enhanced Evidence

Top

§19-27(e)
Ballistics & Firearms

People v. Robinson, 2013 IL App (1st) 102476 (No. 1-10-2476, 12/2/13)
At defendant’s trial for first degree murder, a firearm examiner testified that cartridge

cases found at the scene of the offense had been fired from a weapon used in a robbery that
occurred several months earlier. One of the complainants in the armed robbery identified
defendant as the perpetrator of that offense. 

Defendant contended that tool mark and firearm identification analysis is not generally
accepted in the relevant scientific community, and that the expert testimony should therefore
have been excluded under Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). Alternatively,
defendant argued that the court should have conducted a Frye hearing to determine whether
microscopic firearm comparison is a generally accepted technique within the relevant scientific
community. 

1. The admission of scientific testimony in Illinois is governed by the Frye test. Under
Frye, scientific evidence is admissible only if the methodology or scientific principle upon
which the opinion is based is sufficiently established to have gained general acceptance in the
particular field to which it belongs. The Frye standard applies only to scientific methodology
that is “new” or “novel.” 

General acceptance of a methodology does not require that acceptance be unanimous,
by consensus, or even by a majority of experts. In addition, the Frye analysis focuses on the
general acceptance of methodology, not the particular conclusion reached by a particular
examiner or the application of the methodology in a particular case. The trial court’s ruling
that evidence is admissible under Frye is reviewed de novo.

2. The Frye standard applies only to scientific evidence. Here, the trial court denied
defendant’s request for a Frye hearing on the ground that firearm comparison is performed
visually and is not a scientific process. The Appellate Court rejected this holding, noting that
neither party suggested that tool mark and firearm identification materials are
understandable in the absence of expert testimony. In addition, numerous courts have held
that tool mark and firearm analysis involve scientific or technical evidence.

Similarly, Frye applies only if the scientific principle is “new” or “novel.” A scientific



technique is new or novel if it is original or does not resemble something already known or
used. Without deciding whether tool and firearm analysis is new or novel, the court assumed
for the sake of its opinion that Frye applies. 

3. A court may determine whether a scientific principle is generally accepted either by
holding a Frye hearing or by taking judicial notice of unequivocal and undisputed judicial
decisions and technical writings. Because the trial court denied defendant’s motion for a Frye
hearing, the court considered the issue as whether general acceptance was demonstrated by
judicial decisions and technical writings. 

Under Illinois precedent, to decide a Frye question on this basis the court must
examine the unanimity or division of precedent in Illinois decisions and the unanimity or
division of opinion in other jurisdictions. Special emphasis is placed on whether the issue has
been thoroughly litigated in the decisions which are examined. In addition, the court may
consider the unanimity or division of opinion in the scientific and technical literature on the
subject.

Generally, expert testimony concerning firearms has been held to be admissible in
Illinois courts. The cases which the defense cited involve not the general question of whether
such testimony is admissible, but the more limited question whether the subjective nature of
the process allows an expert to testify that beyond a doubt a bullet was fired from a particular
weapon. The court also noted that the case law from other states follows the same pattern.
Furthermore, although scholarly materials cited by the defendant have raised criticisms of the
methodology used here, no court has found those criticisms sufficient to conclude that the
methodology is not generally accepted. The court also noted that the trial court precluded the
experts from testifying that their opinions were “within a reasonable degree of scientific
certainty.” 

The court concluded that under these circumstances, the trial judge did not err by
ruling that the firearm analysis testimony was admissible. Defendant’s conviction for first
degree murder was affirmed. 

(Defendant was represented by Assistant Defender Melinda Palacio, Chicago.)

Top

§19-27(f)
Handwriting

People v. Coleman, 2014 IL App (5th) 110274 (No. 5-11-0274, 12/31/14)
1. Under Frye, scientific evidence is admissible only if the methodology or scientific

principle is sufficiently established to have gained general acceptance in its particular field.
But Frye only applies to scientific evidence. If an expert’s opinion is derived solely from his
observations and experiences, it is not scientific evidence. 

Following a Frye hearing, the State was allowed to introduce the testimony of an
expert linguist who compared and found similarities between written material produced by
the offender and written material produced by defendant. Defendant argued that it was error
to admit this evidence because the field of authorship attribution was new and more research
was needed before it could become a reliable scientific tool.   

The court held that this testimony was not scientific and thus was not subject to the
Frye test. The expert did not apply scientific principles in rendering his opinion. He instead
relied on his skill and experience-based observations in pointing out similarities between the



written material produced by the offender and defendant, and never gave an opinion about
who was the actual author of the offender’s writings. The testimony was thus properly
admissible.

2. The trial court properly admitted the testimony of five witnesses about hearsay
statements made by the decedent, defendant’s wife, that defendant wanted a divorce. This
evidence was properly admissible (a) under the statutory hearsay exception for the intentional
murder of a witness; (b) under the doctrine of forfeiture by wrong doing; and (c) to establish
defendant’s motive.

(a) Under 725 ILCS 5/115-10.6(a), a hearsay statement is admissible if it is offered
against a defendant who killed the declarant to prevent her from being a witness in a criminal
or civil proceeding. The statute requires a pretrial hearing to determine the admissibility of
the statements.

Here the trial court properly found at the pretrial hearing that defendant murdered his
wife to prevent her from being a witness at a potential dissolution proceeding. Moreover, the
statutory provision applies even though defendant had not initiated divorce proceedings.

(b) The common law doctrine of forfeiture by wrongdoing provides a hearsay exception
for out-of-court statements made by an unavailable witness if the defendant intentionally
prevented the witness from testifying. Here defendant intentionally prevented his wife from
testifying by killing her, and thus her out-of-court statements were admissible.

(c) The deceased wife’s out-of-court statements were also admissible to show
defendant’s motive. Her statements indicated that defendant wanted a divorce but might lose
his job if he tried to obtain one. The statements thus provided a motive for killing her.

3. The trial court did not abuse its discretion in allowing an expert in document
examination to compare writings spray-painted on the wall of the murder scene with
defendant’s known writings in documents. Although there is some difficulty in comparing
writing in documents with spray-painted writing on a wall, the expert merely pointed out
similarities between the writings and never identified defendant as the actual author of the
wall writing. The jury, which saw photographs of the wall writing was thus free to accept or
reject the expert’s testimony. Defense counsel thoroughly cross-examined the expert, and
presented his own expert who cast doubt on the ability to make such comparisons. 

4. The admission of testimony about defendant’s internet provider (IP) addresses did
not violate his right to confrontation. The IP addresses were used to show that defendant sent
the email threats that allegedly came from a third party who had a motive to harm the
decedent. The IP addresses were obtained from Google’s records and were kept in the ordinary
course of business. Business records are created for the administration of a company’s affairs,
not for the purpose of providing evidence at trial. As such, they were not testimonial in nature
and thus did not violate the confrontation clause.

5. The trial court properly admitted the testimony of an officer who reviewed Master
Card statements and determined that spray paint was purchased using a credit card traced
to defendant. Illinois Rule of Evidence 803(24) provides an exception to the hearsay rule and
allows a receipt or paid bill to serve as prima facie evidence of the fact of a payment. 

Top

§19-27(g)
Blood; Hair; DNA



People v. Nelson, 2013 IL App (1st) 102619 (No. 1-10-2619, 7/12/13)
At defendant’s jury trial for aggravated kidnaping and aggravated criminal sexual

assault, the State presented evidence that Cellmark, a private laboratory, extracted a DNA
profile from a rape kit taken from the victim at the hospital. The DNA profile developed by
Cellmark was subsequently matched by a different expert to the defendant’s profile, which was
contained in a database in Illinois. 

The only evidence concerning the Cellmark report was the testimony of a Cellmark
supervisor, who took cuttings from the rape kit, reviewed the data and documentation, and
authored the report in this case.  The witness testified that several people worked on various
stages of extracting the DNA from the rape kit, and that much of the work was done by robotic
instrumentation. The witness also testified that the controls utilized by Cellmark were in
proper order and working correctly in this case. 

The Appellate Court concluded that defendant’s Sixth Amendment right to
confrontation was not violated by admission of the supervisor’s testimony concerning the
Cellmark report. 

1. In Crawford v. Washington, 541 U.S. 36 (2004), the U.S. Supreme Court held that
the Confrontation Clause bars admission of “testimonial” statements by a witness who does 
not appear at trial, unless the witness is unavailable to testify and there was a prior
opportunity for cross-examination. Subsequent cases have reached conflicting conclusions
concerning what constitutes a “testimonial” statement. The most recent case involving forensic
reports was Williams v. Illinois, 567 U.S. ___, 132 S.Ct. 2221, ___ L.Ed.2d ___ (2012), in
which the controlling interpretation was that of Justice Thomas’s concurrence, which held that
the forensic report in that case lacked sufficient formality and solemnity to be considered
“testimonial.” By contrast, the plurality in Williams found that testimonial statements are
those which accuse a particular person of a crime. 

After reviewing U.S. Supreme Court precedent, the court concluded that no
confrontation clause violation occurred. First, the court found that the evidence not testimonial
under Justice Thomas’s rationale in Williams, which required forensic reports to be
formalized and sufficiently solemn. Furthermore, the evidence was not “testimonial” under the
plurality‘s definition in Williams because it did not accuse a particular person of a crime. 

2. Alternatively, the court concluded that a supervisor who participated in the DNA
extraction process may testify concerning the process by which the DNA profile was developed.
The court concluded that the case involves an issue which has been left open by the U.S.
Supreme Court - where DNA evidence is developed by a team, how many members of the team
must testify in order to satisfy the defendant’s  confrontation rights. Without explaining its
holding, the court concluded that the testimony of a supervisor who actually participated in
the DNA testing is sufficient to satisfy the defendant’s confrontation rights and that the State
was not required to call other members of the team. 

Defendant’s convictions for aggravated kidnaping and aggravated criminal sexual
assault were affirmed.  

(Defendant was represented by Supervisor Charles Hoffman, Chicago.)

Top

§19-27(h)
Post-Trial Forensic Testing (725 ILCS 5/116-3)



District Attorney’s Office for the Third Judicial District v. Osborne, ___ U.S. ___, 129
S.Ct. 2308, 174 L.Ed.2d 38 (2009) 

Due process does not include a convicted defendant’s right to post-conviction access to
the State’s evidence for DNA testing. The court noted, however, that 46 states (including
Illinois) have enacted statutes which permit access to such evidence, and that other states
permit such access where newly available DNA testing may establish actual innocence.

People v. Stoecker, 2014 IL 115756 (No. 115756, 5/22/14)
725 ILCS 5/116-3 provides that a defendant may obtain post-conviction DNA testing

of evidence admitted at trial if the evidence was not previously subjected to testing (§116-
3(a)(1)) or if additional testing utilizes a method that was not scientifically available at the
time of trial and which provides a reasonable likelihood of more probative results (§116-
3(a)(2)).

Section 116-3(b) provides that the defendant presents a prima facie case for testing
where: (1) identity was the issue in the trial which resulted in the conviction; and (2) the
evidence has been subject to an adequate chain of custody. In determining whether to grant
a motion for testing, the trial court must consider whether: (1) the result of the testing has the
scientific potential to produce new, noncumulative evidence that is materially relevant to an
assertion of actual innocence even if the results may not completely exonerate the defendant
(§116-3(c)(1)), and (2) whether the requested testing employs a scientific method that is
generally accepted within the relevant scientific community (§116-3(c)(2)). 

At defendant’s trial for first degree murder and aggravated criminal sexual assault, the
State presented DNA evidence based on PCR testing. More than 10 years after his conviction,
defendant moved under 725 ILCS 5/116-3 to obtain Y-STR testing. Defendant alleged that Y-
STR testing allows resolution of a mixed sample from male and female DNA, and had the
potential to exclude him as the source of the male DNA recovered from the victim. However,
defendant did not assert that Y-STR testing provided a reasonable likelihood of producing
more probative results than the PCR testing that had been done for the trial, as is required
by §116-3(a)(2). Defendant argued that there is no meaningful distinction between subsections
(a)(2) and (c)(1), because new, noncumulative evidence that is materially relevant to an
assertion of actual innocence necessarily utilizes a method that provides a reasonable
likelihood of more probative results.

1. The court rejected defendant’s argument, concluding that a defendant who seeks
testing under §116-3 is required to satisfy (a)(2) by alleging that the new testing provides a
reasonable likelihood of more probative results. Because the legislature added (a)(2) several
years after §116-3 was enacted, it is presumed to have intended to change the law and not to
add a section that was essentially identical to an existing provision of the statute. The court
concluded that the legislature intended that movants who are seeking retesting of previously
tested evidence must carry a higher burden than persons who seek to test previously untested
evidence, and must show that the additional testing is likely to produce more probative
results. 

Because defendant failed to allege that the Y-STR testing had the potential to produce
more probative evidence than the previously performed testing, he failed to meet the pleading
requirements for obtaining new DNA testing. 

2. Even had the pleading requirements of the statute been satisfied, there would have
been an insufficient basis for the trial court to find that defendant had satisfied the (c)(1)
requirement by showing that Y-STR testing had the scientific potential to produce new,
noncumulative evidence that was relevant to a claim of actual innocence. The DNA testing



performed at the time of the trial indicated that the profile generated by the testing would be
expected to occur in one of approximately 1.1 trillion Caucasians. Given such decisive DNA
test results at trial, there was no likelihood that additional testing under the Y-STR method
would result in defendant being exonerated, at least where there was no indication of some
inaccuracy in the original testing.

The trial court’s denial of defendant’s motion for additional DNA testing was affirmed.
(Defendant was represented by Assistant Defender Andrew Boyd, Ottawa.)

People v. Barrow, 2011 IL App (3d) 100086 (No. 3-10-0086, 9/7/11)
1. The statute permitting post-conviction forensic testing is silent regarding whether

witnesses may be called to testify at a hearing on such a motion. 725 ILCS 5/116-3. Because
it is not the prerogative of courts to read into a statute limitations that the legislature chose
not to include, the statute does not prohibit the use of witnesses, even though the statute does
not expressly permit their use.

2. A defendant is entitled to post-conviction forensic testing if the result of the testing
has the “scientific potential to produce new, noncumulative evidence materially relevant to the
defendant’s assertion of actual innocence.” 725 ILCS 5/116-3(c)(1). Evidence is “materially
relevant” if it tends to significantly advance a defendant’s claim of actual innocence.

 The circuit court did not err in denying testing that the defendant requested of the
clothes of the deceased and a seat cushion used to muffle the gunshot to the head of the
deceased. There was no likelihood that the offender’s DNA was on the clothing or the cushion
absent evidence of a struggle. There was no evidence of a struggle, only that the premises were
ransacked in an attempt to locate valuables. The court rejected defendant’s argument that the
items should be tested to determine whether stains found on the items had any evidentiary
value. The statute does not provide a general means to discover evidence.

3. Section 116-3 allows for performance of fingerprint, Integrated Ballistic
Identification System, or forensic DNA testing. The plain language of the statute does not
allow for comparison testing of shoe prints. 

Moreover, even where the statute does authorize testing, defendant must show that the
evidence was not subject to the testing he requests at the time of trial, or that, although
previously tested, the evidence can now be subject to testing using a method not available at
the time of trial. The shoe-print evidence was subject to some testing prior to trial, and
defendant did not demonstrate that there was further testing that could be performed that
was not available at trial. 

(Defendant was represented by Assistant Defender Allen Andrews, Springfield.)

People v. Patterson, 2012 IL App (4th) 090656 (No. 4-09-0656, 7/11/12)
1. A defendant may not complain of inadequate assistance of counsel if he has no right

to counsel. If not constitutionally guaranteed, the right to counsel must be statutorily
provided. Unlike the Post-Conviction Hearing Act, 725 ILCS 5/116-3 contains no provision for
appointment of counsel on a motion for forensic testing. Therefore, a defendant cannot claim
inadequate assistance of counsel on a §116-3 motion. Where a request for forensic testing is
included in a post-conviction petition, however, defendant can claim inadequate assistance of
counsel with respect to the post-conviction claim for forensic testing.

Defendant filed a pro se post-conviction petition and a separate §116-3 motion for DNA
testing. Counsel appointed to represent defendant in the post-conviction proceeding amended
the petition to include the request for §116-3 testing. Because the request for §116-3 testing
was included in the post-conviction petition, defendant could claim that he received



unreasonable assistance of counsel as to that claim, even though defendant was not entitled
to counsel on the independent § 116-3 motion. The Appellate Court declined to decide whether
a §116-3 claim was an appropriate subject of a post-conviction petition. Even when a pleading
should not be considered as a post-conviction petition, but the trial court elects to treat it as
if it were, appointed counsel must comply with his duties under the Post-Conviction Hearing
Act and Supreme Court Rule 651. 

2. In post-conviction proceedings, defendant is entitled to the reasonable assistance of
counsel. Supreme Court Rule 651(c) requires that counsel: (1) consult with the defendant, (2)
examine the record, and (3) make any necessary amendments to the pro se petition for an
adequate presentation of the defendant’s contentions. Failure to make a routine amendment
to a post-conviction petition that would overcome a procedural bar constitutes unreasonable
assistance in violation of Rule 651(c). It is equally unreasonable for post-conviction counsel to
amend a pro se petition in a way that creates a procedural bar for a defendant.

Post-conviction counsel amended the pro se petition to include the §116-3 claim, but
failed to present any evidence or argument in support of that request to prevent the dismissal
of that claim. Counsel thus effectively created a procedural bar of res judicata to defendant’s
§116-3 motion. Even though successive motions are permissible under §116-3, res judicata will
bar a successive motion if the exact same issue is raised in both motions.

Because counsel rendered unreasonable assistance of counsel as to the §116-3 post-
conviction claim, the Appellate Court reversed the denial of the petition as to this claim and
remanded for further proceedings.

(Defendant was represented by Assistant Defender Paige Strawn, Mt. Vernon.)

People v. Pursley, 407 Ill.App.3d 526, 943 N.E.2d 98 (2d Dist. 2011) 
Integrated Ballistic Integrated System (IBIS) is a database consisting of digital images

of ballistic evidence gathered by law enforcement pursuant to criminal investigations. IBIS
allows law enforcement agencies to acquire digital images of markings recovered from crime
scenes and test evidence and compare those images against earlier entries in IBIS. If a high-
confidence match emerges, firearm examiners confirm the match by comparing the original
evidence using a microscope.

As with fingerprint and DNA evidence, a defendant may move for post-conviction IBIS
testing of evidence that was secured in relation to the trial resulting in his conviction. 725
ILCS 5/116-3.

1. Under subsection (a) of 116-3, defendant is entitled to IBIS testing if the evidence
was either: (1) not subject to IBIS testing at the time of trial; or (2) although previously subject
to testing, can be subjected to additional testing utilizing a method that was not scientifically
available at the time of trial that provides a reasonable likelihood of more probative results. 
725 ILCS 5/116-3(a)(1) and (2).  Defendant need not satisfy both alternatives (1) and (2). The
court rejected the State’s interpretation of the statute that would require defendant to satisfy
alternative (2) because the State had tested the ballistics evidence at the time of defendant’s
trial.

Even if defendant were required to satisfy both alternatives, because the IBIS database
was not in existence at the time of defendant’s trial, defendant has satisfied alternative (2). 
It does not matter that the technology utilized by IBIS was in existence at the time of
defendant’s trial.

2. The parties do not dispute that the requirement of a prima facie case set forth in
subsection (b) of 116-3 was met. 725 ILCS 5/116-3(b)(1) and (2) (identity was the issue in the
trial that led to the conviction, and the evidence to be tested has been subject to a chain of



custody sufficient to establish that it has not been substituted, tampered with, replaced, or
altered in any material aspect).

3. Under subsection (c) of 116-3, defendant is entitled to testing if: (1) the testing has
the scientific potential to produce new, noncumulative evidence that is materially relevant to
the defendant’s assertion of actual innocence, even though the results may not completely
exonerate the defendant; and (2) the testing employs a generally accepted scientific method.
The second factor is not in dispute.

After reviewing the evidence at trial, the court determined that the defendant was
entitled to testing under subsection (c). The best outcome for defendant from IBIS testing
would be a determination that the crime scene evidence matched evidence of another crime
that occurred after the police confiscated defendant’s gun. At defendant’s trial, a prosecution
expert testified that  the crime scene evidence matched bullets test-fired from defendant’s gun.
A defense expert testified that there were dissimilarities between the test-fired evidence and
the crime scene evidence that excluded defendant’s gun as the murder weapon. Two
eyewitnesses gave descriptions of the offender that were inconsistent in some respects, and
neither identified defendant.  A witness testified that defendant had confessed his
responsibility for the murder to him, but he also admitted receiving a monetary reward for this
information, and had charges pending against him at the time of defendant’s trial. 
Defendant’s girlfriend gave the police a statement implicating defendant in the murder, but
repudiated this statement at trial, claiming it was coerced, and testified in support of
defendant’s alibi defense. Even though the State’s case was not completely dependent on the
ballistics evidence, much of the State’s remaining evidence was circumstantial. Defendant did
maintain his innocence and new evidence would have the potential to significantly advance
his claim of innocence.  The court noted that it only held that defendant was entitled to
testing.  To obtain any substantive relief, defendant would have to prevail in a post-conviction
proceeding.

4. The circuit court had denied testing, reasoning that even if IBIS testing were
performed, a hands-on comparison would have to follow any high-confidence match, and such
hands-on testing had been conducted prior to trial.  Any testing that would be performed
following a high-confidence match would not be identical to the testing that had been
performed, however, as it would involve additional crime scene evidence and possibly test
evidence of another weapon found in the IBIS database.

5. With respect to the State’s argument that an IBIS search was a fishing expedition,
the court observed:

[T]he legislature obviously believes otherwise since it amended
the statute to specifically allow for IBIS testing. Even if we
agreed with the State, we cannot render the statute meaningless. 
Whether IBIS is a “forensic test” or and “investigative tool,” as
the State argues, the legislature has decided that a defendant
satisfying the statutory requirements may seek postconviction
IBIS testing.  The pros and cons of the IBIS system as argued by
the State are irrelevant because section 116-3 has already been
amended to include IBIS testing, rightly or wrongly.

People v. Rozo, 2012 IL App (2d) 100308 (No. 2-10-0308, 5/21/12)
1. The court’s ruling on a motion pursuant to 725 ILCS 5/116-3 is reviewed de novo

where the court’s decision is based on its assessment of the pleadings and trial transcripts as
opposed to the credibility of any witnesses.



2. A defendant may seek certain forensic testing of evidence that was “secured in
relation to the trial” that resulted in defendant’s conviction if the evidence: “1) was not subject
to the testing which is now requested at the time of trial; or 2) although previously subjected
to testing, can be subjected to additional testing utilizing a method that was not scientifically
available at the time of trial that provides a reasonable likelihood of more probative results.”
725 ILCS 5/116-3(a).

The tissue/blood samples found under the murder victim’s fingernails were never tested
and therefore could be tested pursuant to §116-3(a). 

Samples of blood found at the scene and on defendant’s jacket were previously
subjected to DNA testing. The court rejected defendant’s request that the samples be subjected
to DNA-STR testing because DNA-STR testing was available at the time of defendant’s trial.
Although the Illinois State Police crime lab did not use DNA-STR testing at the time of
defendant’s trial, the standard is not whether the lab that tested the evidence employed that
method of testing, but whether it was scientifically available.

3. To be entitled to the fingernail testing, defendant must also demonstrate that the
result of such testing “has the scientific potential to produce new, noncumulative evidence
materially relevant to the defendant’s assertion of actual innocence even though the results
may not completely exonerate the defendant.” 725 ILCS 5/116-3(c)(1). Materially-relevant
evidence is that which tends to significantly advance a claim of actual innocence. The
determination of whether such evidence would be materially relevant requires an evaluation
of the trial evidence and the evidence that the defendant seeks to acquire through the testing.
The strength of the State’s evidence is not a hurdle that the defendant must overcome to meet
the requirements of the statute.

The evidence at the murder trial showed that a violent struggle occurred in which the
victim sustained multiple types of trauma as well as defensive wounds. It was not
inconceivable that the victim could have gotten the blood or skin of his assailant under his
fingernails while trying to protect himself from the attack. If DNA found under his nails did
not match defendant’s, such evidence would advance defendant’s claim of actual innocence.
If it matched the DNA of a third person whom defendant testified he saw make a bloody exit
from the victim’s bedroom on the day of the murder, it would have even greater significance.
Therefore, defendant was entitled to testing of the evidence.

4. The statute also allows for comparison analysis of genetic marker groupings of
recovered evidence to those of “other forensic evidence” as well as to those of qualifying
persons maintained by the Illinois State Police pursuant to 730 ILCS 5/5-4-3. This testing
would not have been available to a defendant at the time of trial because §116-3 is a post-trial
remedy that does not apply to trial.  

Defendant alleged in his §116-3 motion that the third person he saw exiting the victim’s
bedroom had submitted to DNA testing pursuant to §5-4-3 while he was in prison, and a
private investigator had collected samples of the DNA of that person’s roommate and
paramour. The Appellate Court agreed that there was no reason not to compare the existing
DNA evidence of these two men to the fingernail evidence as defendant alleges those men were
actually involved in the murder and those results could be materially relevant to defendant’s
claim of innocence. “Based upon the totality of the present record, we need not wait for another
motion to request such comparison testing at a later date.”

(Defendant was represented by Assistant Defender Yasemin Eken, Elgin.)

People v. Slover, 2011 IL App (4th) 100276 (No. 4-10-0276, 9/9/11)
1. 725 ILCS 5/116-3 authorizes post-conviction forensic testing when several



requirements are met, including that the testing has the scientific potential to produce new,
noncumulative evidence that is materially relevant to an assertion of actual innocence.
Generally, de novo review is applied to the trial court’s disposition of a §116–3 motion.

The Appellate Court held, however, that de novo review was inappropriate where the
trial court conducted an evidentiary hearing on the motion and based its ruling in part on its
assessment of witness credibility. Finding that review of a §116-3 proceeding in which an
evidentiary hearing was held is analogous to review of a third stage post-conviction
proceeding, the court held that the same “manifestly erroneous” standard of review should be
utilized. The court also noted that in this case the conclusion would be the same under either
the “manifestly erroneous” standard or the two-part standard of review urged by the
defendant, which would have reviewed the trial court’s factual findings under the manifest
weight of the evidence standard but applied de novo review to the judge’s ultimate ruling. 

2. A ruling is manifestly erroneous only if it contains error that is clearly evident, plain,
and indisputable. The court concluded that the trial judge did not commit manifest error by
concluding that the fingerprint testing which the defendants requested lacked the scientific
potential to produce new, noncumulative evidence that was materially relevant to an assertion
of actual innocence. Two experts testified at the evidentiary hearing; the defense expert
testified that a partial print was suitable for testing with modified procedures, while the
State’s expert testified that the print was not suitable for testing and that the modified
procedures suggested by the defense expert were “contrary to her training.” The trial court
“executed its function” by resolving the conflict in the testimony, and did not commit manifest
error by concluding that the State’s expert was more credible. 

The court’s denial of defendant’s §116-3 motion was affirmed.

People v. Smith, 2014 IL App (1st) 113265 (No. 1-11-3265, 3/27/14)
1. Under section 116-3 of the Code of Criminal Procedure, a defendant may make a post-conviction

request for forensic DNA testing to be performed on evidence secured in relation to his trial. To be entitled
to testing, defendant must first show that the evidence was either (1) not subject to the testing now requested
or (2) if previously tested, it is subject to new testing methods that were not scientifically available at the
time of trial.

Next, defendant must present a prima facie case that identity was at issue in his trial and that the
evidence has been subject to a chain of custody sufficient to show that it has not been tampered with,
replaced, or altered in any material respect.

Finally, defendant must show that (1) testing has the scientific potential to produce new, non-
cumulative evidence materially relevant to his assertion of actual innocence, even though the results may not
completely exonerate him, and (2) the requested tests are generally accepted within the scientific community.
725 ILCS 5/116-3.

2. The Appellate Court held that defendant satisfied the requirements of 116-3 and was entitled to
DNA testing on two items of clothing, a gray sweatshirt and gloves, that were connected to the offense. The
court first rejected the State’s argument that defendant was not entitled to testing because he failed to show
that DNA testing was unavailable at the time of trial. Although a prior version of the statute placed this
limitation on testing, the current version allows testing if the evidence at issue was not subjected to testing
at the time if trial, with no need to show that the type of testing was unavailable. Since the State conceded
that the clothing was not previously tested, defendant was not required to show that DNA testing was
unavailable at trial.

The parties agreed that identity was an issue at trial and that the evidence was subject to a proper
chain of custody. The State, however, argued that defendant failed to show that testing had the potential to
produce evidence materially relevant to a claim of actual innocence. Evidence is materially relevant to a
claim of actual innocence if it tends to significantly advance that claim. It does not need to completely



exonerate defendant. In deciding this issue, courts may consider the trial evidence as well as the evidence
to be tested.

3. At defendant’s trial for first degree murder, two eyewitnesses identified him as the offender, and
both said the offender was wearing a gray sweatshirt. One of the eyewitnesses identified a van as the getaway
vehicle, and later that day, when the police stopped a van matching the description of the vehicle, they saw
a gun “come flying” out the rear passenger window. They then found defendant sitting on a gray sweatshirt
in the rear passenger seat. Three other men were in the van, including Lorenzo Banks in the front passenger
seat. The owner of the van testified that he loaned the van to Banks on the day of the offense.

When the police processed the van they recovered gloves inside a pouch of the gray sweatshirt. Two
cartridge cases found at the scene matched the gun thrown out of the van. Gunshot residue tests were
negative for defendant and inconclusive for Banks.

Defendant testified that on the day of the offense, he ran into Banks and another friend, and accepted
their invitation to drink with them in their van. They drove around listening to music until the police stopped
them. Defendant then saw Banks throw a gun, which he had never seen before, out the front passenger
window. Defendant was sitting on a gray sweatshirt, but it did not belong to him. Defendant argued that
Banks was the shooter, pointing out that Banks borrowed the van in question, defendant saw Banks throw
the gun out the van’s window, and Banks’ gunshot residue test was inconclusive.

4. The court held that in light of the trial evidence, testing the sweatshirt and gloves had the potential
to produce material evidence of actual innocence. Defendant made no inculpatory statements and neither
eyewitness was previously acquainted with defendant. The two articles of clothing were a central focus of
the trial, especially where the absence of gunshot residue was explained by the existence of the gloves.

Although the sweatshirt and gloves were not intimate objects and thus could have contained another
person’s DNA through casual contact, defendant’s argument also centered on the absence of his own DNA
from the items. If the testing revealed that defendant’s DNA was not present, but Banks was, it would
strongly support his theory that Banks was the shooter, and thereby advance his claim of actual innocence.

The case was remanded for DNA testing.
(Defendant was represented by Assistant Defender Megan Ledbetter, Chicago.)
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§19-28
Writings

§19-28(a) 
Best Evidence Rule

People v. Davis, 2014 IL App (4th) 121040 (No. 4-12-1040, 12/8/14)
Defendant argued that his trial counsel was ineffective for failing to object to the

introduction of a text message used to prove his intent to deliver cocaine. The State introduced
evidence that a detective searched defendant’s cell phone and found a text message asking to
meet defendant “for a 30 or a 40.” During defendant’s interrogation (recorded on video and
played at trial), the detective confronted defendant with this message. The detective then
testified that he believed this message was about trying to purchase $30 or $40 of cocaine.

Defendant argued that counsel should have objected to the text message on three
grounds: (1) lack of foundation; (2) violation of the best evidence rule; and (3) hearsay. The
Appellate Court held that counsel was not ineffective since none of these objections would have
succeeded.

1. The court rejected the foundation argument because it rested on a faulty assumption



that the State had to lay a foundation for the introduction of a document. The State, however,
never introduced any document. It simply played a video of the interrogation where the
detective confronted defendant with the text message and then asked the detective what the
message meant. Once the detective testified that he had read the message, there was a proper
foundation for him to testify about its contents.

2. The court rejected the best evidence rule argument because it only applies when the
contents of a writing are at issue. Here the State did not try to prove the content of the text
message; it instead used the text message as circumstantial evidence that defendant intended
to deliver cocaine. The actual content of the message did not matter.

3. Finally, the court rejected the hearsay argument because the detective’s testimony
about the contents of the text message was not offered to prove the truth of the matter
asserted in the message. Instead, it was offered to show police investigation and
circumstantial evidence of defendant’s intent.

Defendant’s conviction was affirmed.
(Defendant was represented by Assistant Defender Daaron Kimmel, Springfield.)

People v. Diomedes, 2014 IL App (2d) 121080 (No. 2-12-1080, 6/16/14)
1. In order to admit a document as substantive evidence, the proponent must

authenticate its authorship. A document may be authenticated through circumstantial
evidence. In other words, the authentication requirement is satisfied where the document’s
contents, in conjunction with other circumstances, reflect distinctive characteristics which
connect it to the author. Illinois Rule of Evidence 901(b)(4).

2. At defendant’s trial for disorderly conduct based on transmitting by email a threat
of violence, the email in question was properly authenticated by circumstantial evidence. Thus,
the email was properly admitted substantively.

The court noted that the email raised several matters that were also contained in notes
on a folder which was confiscated from defendant. Under the circumstances, it would have
been reasonable for the trial court to find that the same person wrote both the email and the
notes on the folder. The court also noted that in a voluntary written statement, defendant
stated that he had written the email.

Under these circumstances, the email was sufficiently authenticated to be admitted.
The court rejected defendant’s argument that to authenticate an email, the State was required
to present evidence to “connect” defendant to the IP address from which the email was sent.

(Defendant was represented by Assistant Defender Kathleen Weck, Chicago.)

Top

§19-28(b)
Business and Public Records

The admission of business records is subject to 725 ILCS 5/115-5 ("Business Records
as Evidence") (formerly Ch. 38, §115-5(c)(2)).

People v. Antonio, 404 Ill.App.3d 391, 935 N.E.2d 540 (1st Dist. 2010) 
  1. Crawford v. Washington, 541 U.S. 36, 55 (2004), identified business records as
among the well-established hearsay exceptions that by their nature are not testimonial and
subject to the Sixth Amendment cross-examination requirement.



Relying on 725 ILCS 5/115-5.1, the Appellate Court concluded that reports of
postmortem examinations are business records that may be admitted without the requirement
of an opportunity to cross-examine the declarant.  Section 115-5.1 provides in pertinent part
that “the records of the coroner’s medical or laboratory examiner summarizing and detailing
the performance of his or her official duties in performing medical examinations upon deceased
persons or autopsies, or both, and kept in the ordinary course of business of the coroner’s
office, duly certified by the county coroner or chief supervisory coroner’s pathologist or medical
examiner, shall be received as competent evidence in any court in this State, to the extent
permitted by this Section.”

Because postmortem examinations are business records, a medical examiner properly
testified to the results of examinations conducted by another medical examiner and a forensic
anthropologist. The medical examiner who performed the autopsy of a decomposed, headless
body found no trauma other than dismemberment, and could not determine the cause or
manner of death.  The anthropologist examined the skeletal remains, found no antemortem
injuries, and also could not determine a cause of death.

Melendez-Diaz v. Massachusetts, ___ U.S. ___, 129 S.Ct. 2527, ___ L.Ed.2d ___
(2009), did not change this result. The United States Supreme Court concluded that reports
of experts who tested controlled substances were comparable to affidavits offered to prove a
fact at issue, and therefore among the core class of testimonial statements for which cross-
examination was required.  In contrast, the reports of the medical examiner and the
anthropologist reached no conclusion as to the cause and manner of death, and did not prove
the identity of the victim. There was little or nothing to confront in either report.

2.  Generally, other crime evidence is admissible where relevant to a material issue
other then propensity. 

Defendant was charged with first degree murder but convicted of involuntary
manslaughter based on his statement to the police that he and the deceased argued, he
became angry and pushed her, and she fell and struck her head on a piece of furniture.  At
trial, the State offered evidence that three years earlier defendant had threatened the life of
his ex-wife with a gun.

The other crime evidence was properly admitted to prove intent, absence of mistake,
and modus operandi. The similarities of the two offenses were unmistakable, despite their
differences.  The evidence of the other crime illustrated defendant’s manner of handling
stressful or upsetting situations.

People v. Coleman, 2014 IL App (5th) 110274 (No. 5-11-0274, 12/31/14)
1. Under Frye, scientific evidence is admissible only if the methodology or scientific

principle is sufficiently established to have gained general acceptance in its particular field.
But Frye only applies to scientific evidence. If an expert’s opinion is derived solely from his
observations and experiences, it is not scientific evidence. 

Following a Frye hearing, the State was allowed to introduce the testimony of an
expert linguist who compared and found similarities between written material produced by
the offender and written material produced by defendant. Defendant argued that it was error
to admit this evidence because the field of authorship attribution was new and more research
was needed before it could become a reliable scientific tool.   

The court held that this testimony was not scientific and thus was not subject to the
Frye test. The expert did not apply scientific principles in rendering his opinion. He instead
relied on his skill and experience-based observations in pointing out similarities between the
written material produced by the offender and defendant, and never gave an opinion about



who was the actual author of the offender’s writings. The testimony was thus properly
admissible.

2. The trial court properly admitted the testimony of five witnesses about hearsay
statements made by the decedent, defendant’s wife, that defendant wanted a divorce. This
evidence was properly admissible (a) under the statutory hearsay exception for the intentional
murder of a witness; (b) under the doctrine of forfeiture by wrong doing; and (c) to establish
defendant’s motive.

(a) Under 725 ILCS 5/115-10.6(a), a hearsay statement is admissible if it is offered
against a defendant who killed the declarant to prevent her from being a witness in a criminal
or civil proceeding. The statute requires a pretrial hearing to determine the admissibility of
the statements.

Here the trial court properly found at the pretrial hearing that defendant murdered his
wife to prevent her from being a witness at a potential dissolution proceeding. Moreover, the
statutory provision applies even though defendant had not initiated divorce proceedings.

(b) The common law doctrine of forfeiture by wrongdoing provides a hearsay exception
for out-of-court statements made by an unavailable witness if the defendant intentionally
prevented the witness from testifying. Here defendant intentionally prevented his wife from
testifying by killing her, and thus her out-of-court statements were admissible.

(c) The deceased wife’s out-of-court statements were also admissible to show
defendant’s motive. Her statements indicated that defendant wanted a divorce but might lose
his job if he tried to obtain one. The statements thus provided a motive for killing her.

3. The trial court did not abuse its discretion in allowing an expert in document
examination to compare writings spray-painted on the wall of the murder scene with
defendant’s known writings in documents. Although there is some difficulty in comparing
writing in documents with spray-painted writing on a wall, the expert merely pointed out
similarities between the writings and never identified defendant as the actual author of the
wall writing. The jury, which saw photographs of the wall writing was thus free to accept or
reject the expert’s testimony. Defense counsel thoroughly cross-examined the expert, and
presented his own expert who cast doubt on the ability to make such comparisons. 

4. The admission of testimony about defendant’s internet provider (IP) addresses did
not violate his right to confrontation. The IP addresses were used to show that defendant sent
the email threats that allegedly came from a third party who had a motive to harm the
decedent. The IP addresses were obtained from Google’s records and were kept in the ordinary
course of business. Business records are created for the administration of a company’s affairs,
not for the purpose of providing evidence at trial. As such, they were not testimonial in nature
and thus did not violate the confrontation clause.

5. The trial court properly admitted the testimony of an officer who reviewed Master
Card statements and determined that spray paint was purchased using a credit card traced
to defendant. Illinois Rule of Evidence 803(24) provides an exception to the hearsay rule and
allows a receipt or paid bill to serve as prima facie evidence of the fact of a payment. 

People v. Harris, 2014 IL App (2d) 120990 (No. 2-12-0990, 5/22/14)
1. To preserve an issue for appellate review, defendant must object at trial and include

the issue in a post-trial motion. Under Illinois Rule of Evidence 103(a)(1), to properly object
to the admission of evidence, a party must state the specific ground for the objection unless
the specific ground is apparent from the record.

Here, the record showed that the specific grounds for defendant’s objection (to the
admission of a logbook showing that a Breathalyzer machine had been certified as accurate)



was apparent from the context of the proceedings. When the State first attempted to enter the
logbook into evidence, defense counsel objected on hearsay grounds. (A logbook is hearsay and
thus would be admissible only where the State lays a proper foundation for its admission as
an exception to the hearsay rule.) The court sustained the hearsay objection and the State
attempted to lay a proper foundation.

Counsel again objected on the grounds that the logbook was not a business record. The
court overruled this objection. Counsel continued to object to testimony about the logbook and
the accuracy of the Breathalyzer, objections which the trial court characterized as a
“continuing objection to the admissibility” of the logbook. In the post-trial motion, counsel
preserved all objections made during trial, and during the hearing on the motion, counsel
stated that the State did not lay a proper foundation.

Although counsel may not have specifically stated during trial or in the post-trial
motion that she was objecting to the lack of a proper foundation, that ground was apparent
from the context of the proceedings. And both the State and the trial court understood the
nature of the objection. Defendant thus did not forfeit the issue.

2. Instrument logs certifying the accuracy of a Breathalyzer machine are hearsay, but
may be admitted under the business-records exception to hearsay if the State lays a proper
foundation. This foundation is laid by showing that the writing or record was made in the
regular course of business at the time of the event or transaction, or a reasonable time
thereafter. 720 ILCS 5/115-5(a). Illinois Rule of Evidence 803(6) similarly requires that a
business entry be made at or near the time of the event or transaction.

Here the State presented evidence that the entry in the instrument logbook (showing
that a Breathalyzer machine had been certified as accurate) was made in the regular course
of business, but no evidence that it was made at the time of the event or within a reasonable
time thereafter. The State thus failed to lay the necessary foundation. Without the logbook,
there was no evidence about the accuracy of the Breathalyzer machine, which in turn meant
the results of the Breathalyzer test could not be relied upon to find defendant guilty of driving
under the influence of alcohol. The court reversed his conviction and remanded for a new trial.

(Defendant was represented by Supervisor Josette Skelnik, Elgin.)

People v. Hutchinson, 2013 IL App (1st) 102332 (No. 1-10-2332, 11/8/13)
1. In Illinois criminal cases, medical records are generally inadmissible as business

records. However, 625 ILCS 5/11-501.4 creates a business record exception to the hearsay rule
which authorizes the admission of some blood alcohol test results in DUI prosecutions. Under
§11-501.4, results from blood tests conducted on persons who are receiving medical treatment
in a hospital emergency room are admissible in DUI prosecutions as a business record
exception where: (1) the tests were ordered in the regular course of providing emergency
medical treatment and not at the request of law enforcement authorities, and (2) the analysis
was performed by the laboratory routinely used by the hospital. Under §501.4(a)(3), the results
of such testing are admissible “regardless of the time that the records were prepared.” 

Thus, §11-501.4 creates a special exception to the general rule where the defendant is
tried for DUI and the testing was performed as part of emergency medical treatment. 

2. The court rejected the argument that at a trial for DUI, the State failed to satisfy the
foundation requirements of §11-501.4 before introducing defendant’s blood alcohol test results.
Admission of test results under §11-501.4 requires a foundation that the defendant was
receiving medical treatment in a hospital emergency room, the testing was ordered in the
regular course of providing emergency medical treatment and not at the request of law
enforcement authorities, and the analysis was performed by the laboratory routinely used by



the hospital. 
A trauma center nurse testified that it was standard procedure to draw blood from

motor vehicle accident victims, that the testing was ordered as part of providing emergency
treatment, and that she drew the blood sample, checked defendant’s ID band, and labeled the
sample. In accordance with hospital procedure, a second nurse confirmed that the blood was
being drawn from the correct patient and initialed the sample. The nurse testified that the
blood was sent to the hospital lab immediately, that the lab was wholly contained within the
hospital, and that the lab was routinely used to process blood tests. The nurse also identified
a hospital report which stated defendant’s “Alcohol, Serum” level. 

The court concluded that under these circumstances, the foundation requirements for
the admissibility of the blood tests under §11-501.4 were satisfied. 

3. The court rejected defendant’s argument that the nurse’s testimony could not satisfy
the foundation requirements because she lacked knowledge of the hospital’s blood testing and
record keeping procedures. Under §11-501.4, there is no requirement that the foundational
witness be familiar with the actual making of the business record. Furthermore, even under
the general business record exception to the hearsay rule, the maker or custodian of the record
need not testify to satisfy the foundation requirements for the exception. Instead, anyone who
is familiar with the business and its procedures may testify to the foundation for the business
record exception. 

4. The court also rejected defendant’s argument that §11-501.4 did not survive the
enactment of Illinois Rule of Evidence 803(6), which provides that medical records are not
admissible in criminal cases under the business record exception. The Illinois Rules of
Evidence were intended only to codify existing evidentiary law, and not to modify that law. 

(Defendant was represented by Assistant Defender Emily Hartman, Chicago.) 

People v. Leach, 391 Ill.App.3d 161, 908 N.E.2d 120 (1st Dist. 2009) 
(See §19-10(b))

People v. Leach, 405 Ill.App.3d 297, 939 N.E.2d 537 (1st Dist. 2010) 
1. Under Crawford v. Washington, “testimonial” hearsay may be admitted at trial

only if the declarant is unavailable and the defendant had a prior opportunity for cross-
examination.  Although Crawford did not definitively define the term “testimonial,” it did
note that certain records are historically deemed to be nontestimonial, including records
prepared in the normal course of business. Because such records are routinely prepared and
relied upon for the conduct of business, they are unlikely to be falsified.

Similarly, Illinois law recognizes a “public records” hearsay exception for records
required or authorized to be maintained by a public officer and evincing matters properly
required to be noted and maintained. Medical examiner records are a type of “public
document,” and are generally admissible. Furthermore, autopsy records are specifically
admitted under the statutory hearsay exception adopted in 725 ILCS 5/115-5.1. 

Because autopsy records are nontestimonial, Crawford does not apply to their
admission. Thus, Crawford was not violated at a murder trial when an expert witness
testified concerning the contents of the records of an autopsy that had been performed by a
pathologist who had retired by the time of trial. 

In the course of its holding, the court noted that the medical examiner’s office is not a
law enforcement agency, but an agency empowered to investigate deaths and perform
autopsies in a number of situations, only one of which concerns the possibility that a death
resulted from a criminal act. 



2. Even if the autopsy records were testimonial, they would have been admissible
because they were offered for a purpose other than to prove the truth of the matter asserted.
Crawford holds only that the confrontation clause bars testimonial hearsay which is offered
to prove the truth of the matter asserted. (People v. Williams, ___ Ill.2d ___, ___ N.E.2d ___
(2010) (No. 107550, 7/15/10). 

Here, the testifying expert relied on the autopsy reports in reaching her own expert
opinion concerning the cause of death, and testified about those records to explain her own
opinion. Because the records were not offered for the truth of the matters asserted, Crawford
did not apply. 

3. The court also noted that the expert’s testimony about the autopsy records was
admissible under Wilson v. Clark, 84 Ill.2d 186, 417 N.E.2d 1322 (1981).  Under  Wilson, an
expert may base her expert opinion on records of a type reasonably relied upon by experts in
the field, and may testify concerning those records in order to explain that opinion. 

(Defendant was represented by Assistant Defender Maya Szilak, Chicago.)

People v. Sundling, 2012 IL App (2d) 070455-B (No. 2-07-0455, 1/31/12)
1. In People v. Kitch, 239 Ill.2d 452, 942 N.E.2d 1235 (2011), the Supreme Court held

that the defense has an adequate opportunity to cross-examine, and the Confrontation Clause
is therefore satisfied, where the witness testifies on direct examination in sufficient detail to
establish each element of the charged offenses. Here, the Confrontation Clause was satisfied
where the victim testified and was subject to cross-examination, although the witness had
gaps in his memory, because those gaps did not reach the point that the witness provided
insufficient detail to permit cross-examination. The eight-year-old witness, who was four years
old at the time of the alleged sexual abuse, testified that he remembered meeting the
defendant and remembered wrestling with him, but could not remember where the defendant
touched him or whether defendant said anything. 

Because the witness testified and willingly responded to all questions asked on direct
examination, and was available for cross-examination had defense counsel sought to question
him, the fact that he had trouble remembering some aspects of the incident did not make him
unavailable for cross-examination. The court distinguished People v. Learn, 396 Ill.App.3d
891, 919 N.E.2d 1042 (2nd Dist. 2009), in which the witness “shut down emotionally and was
unable to answer questions,” because in this case the witness answered all the questions he
was asked and provided enough detail to permit cross-examination. 

2. Generally, other crimes evidence is inadmissible to demonstrate the defendant’s
propensity to commit the charged crime. Evidence regarding other crimes is admissible,
however, if offered to prove intent, modus operandi, identity, motive, absence of mistake, or
some relevant fact other than propensity. Before admitting evidence of other crimes, the trial
court must weigh probative value against prejudicial effect. Other crimes evidence may be
excluded if the prejudicial effect substantially outweighs the probative value. 

In addition, 725 ILCS 5/115-7.3(a)(1) permits the admission of some other crimes
evidence in prosecutions for certain sex offenses. However, §115-7.3(a)(1) also requires a
balancing of probative value and prejudicial effect.   

To be admissible, other crimes evidence must have some threshold similarity to the
crime charged. As factual similarities increase, the probative value of the evidence also
increases. Where the evidence is not offered to show modus operandi, mere general areas of
similarities are sufficient to support admissibility. 

Defendant was charged with aggravated criminal sexual abuse against two children.
The court concluded that the trial judge erred by admitting three prior convictions for sex



offenses against children. 
The court held that it was error to admit a 1984 Cook County conviction for indecent

liberties and a 1997 Michigan conviction for attempted criminal sexual conduct with a person
under the age of 13, because the only evidence consisted of certified copies and a docketing
statement for the Cook County case and a copy of the charge and sentencing order in the
Michigan case. Because the supporting evidence was insufficient to permit the trial court to
determine that there were similarities between the prior offenses and the instant charges, the
evidence should have been excluded. 

Similarly, the trial court erred by admitting a 1997 Indiana conviction for child
molestation. Although the State introduced a probable cause affidavit from the Indiana case,
the affidavit should have been excluded for two reasons. First, the affidavit lacked sufficient
indicia of reliability concerning the conduct underlying the conviction because it related to the
original charges, not to a subsequent guilty plea which defendant entered after an Appellate
Court in Indiana overturned the original conviction. 

Second, the affidavit was inadmissible hearsay because it was an out-of-court
statement offered to prove the truth of the matters asserted. The court found that the affidavit
could not qualify for the business record exception to the hearsay rule; the business record
exception does not apply to documents which are prepared in anticipation of litigation, and a
probable cause affidavit is clearly created for purposes of litigation. 

However, the court concluded that the erroneous admission of the other crimes evidence
was not plain error. The defendant did not claim that the error was so serious that it affected
the fairness of the trial and challenged the integrity of the process, and the court concluded
that the evidence was not closely balanced. 

Defendant’s convictions for aggravated criminal sexual abuse were affirmed.
(Defendant was represented by Assistant Defender Heidi Lambros, Chicago.)

People v. Watkins, 2015 IL App (3rd) 120882 (No. 3-12-0882, 1/21/15)
A proper foundation is laid for admitting documentary evidence, including text

messages, when the document is identified and authenticated. To authenticate a document,
the proponent must demonstrate that the document is what it is claimed to be. Documentary
evidence may be authenticated by either direct or circumstantial evidence. Circumstantial
evidence includes appearance, contents, substance, and distinctive characteristics.
Documentary evidence may be authenticated by its contents if it contains information that
would only be known by the author or a small group of people including the author.

Here, the State introduced text messages to show that defendant used the cell phone
found in a drawer and thus, by implication, also possessed drugs found in the drawer. But the
only evidence offered by the State to authenticate the text messages was that the cell phone
was found in the same house as defendant, albeit in a drawer in a common area, and that
some of the messages referred to, or were directed at, a person with the same first name as
defendant. There were no cell phone records or eyewitness testimony showing that the phone
belonged to or had been used by defendant, or that any of the messages were sent to
defendant. And there were no identifying marks on the cell phone or its display screen
indicating that it belonged to defendant.

Under these facts, the evidence did not properly authenticate that the text messages
were sent to defendant, and thus the presence of the phone in the drawer did not show by
implication that defendant also possessed the drugs. Defendant’s conviction was reversed and
remanded for a new trial.

(Defendant was represented by Assistant Defender Sharifa Rahmany, Chicago.)
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